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1 PROCEEDINGS 

2 Thereupon, 

3 GERRY OSTER 

4 a witness, called for examination by counsel for the 

5 Defendant, and, after having been sworn by the 

6 notary, was examined and testified as follows: 

7 THE WITNESS: I do. 

8 EXAMINATION BY COUNSEL FOR DEFENDANT 

9 BROWN Sc WILLIAMSON 

10 BY MS. HARDING: 

11 Q Dr. Oster, my name's Barbara Harding and I 

12 represent Brown & Williamson Tobacco Company 

13 individually and as successor to the American 

14 Tobacco Corporation. This is Tom Silfen, he 

15 represents Philip Morris. This deposition is in the 

16 case of Mike Moore versus the American Tobacco 

17 Corporation. 

18 There are a couple procedural issues we 

19 should probably cover first. First, you and I 

20 should make sure that we allow each other to finish 

21 our answers and questions. I will try hard to not 

22 start a question without allowing you to finish your 
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answer, and you should try to allow me to finish a 
question before you start answering. 

Second, you should make sure that all of 
your answers are verbal. For instance, if the 
question calls for a yes or no answer, make sure 
that you answer yes or no verbally instead of just 
shaking or nodding your head so that the court 
reporter can get that on the transcript. 

And lastly, if you don't understand or 
hear a question, make sure that you tell me so I can 
either repeat it or try to rephrase it if that's 
possible. If you don't do that, then we'll all 
assume that you did understand the question. Okay? 

A (Nods head up and down.) 

Q Any questions before we start? 

A None. 

Q Let me mark the deposition notice. Did 

you receive a copy of your deposition notice? 

A I believe I did. 

Q Okay. There was a -- the deposition 
notice ask you to produce some documents, any 
documents that you were going to rely on today or 
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that you relied on in creating your report or that 
you might rely on at trial that you haven't produced 
already to the Defendants. 

Do you have any such documents? 

A 1 believe everything has been produced to 

counsel that we relied upon in our report. 

Q Okay. Have you produced everything that 
you intend to rely on today or that you might rely 
on at trial? 

A It depends where the questioning goes. I 

brought additional references with me that have not 
been produced, but if certain issues come up I may 
seek to rely upon those and would provide you with 
copies of those. 

Q Are those documents that you have -- that 

you are relying on for opinions that you've already 
put forward in your report? 

A No, they would be for issues that you may 
question me about that are not in the report. 

MS. HARDING: Okay. Just to make sure 
that we have all the documents that you have relied 
on thus far, I want to just go over a couple 
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things. Let's mark the two reports. 

(Defendant's Exhibits 1-4 
marked for identification.) 

BY MS. HARDING: 

Q All right. Let's -- for the record. 
Exhibit Number 1 is the notice of your deposition. 

Exhibit Number 2 is your December 2nd 
report. Can you confirm that? 

A Uh-huh. 

Q Okay. Exhibit Number 3 is your February 
12th report? 

A It's dated February 7th. 

Q I'm sorry, February 7th. 

A That's correct. 

Q And Exhibit Number 4 is a letter that you 
wrote to Lee Young dated January 3rd? 

A That's correct. 

Q Could you take a look at Exhibit Number 4, 

at the very last page? Do you need copies? 

MR. SCRUGGS: Yeah, thanks. 

BY MS. HARDING: 

Q Number 15 on page four. The question 
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reads, "Produce all other documents upon which Dr. 
Oster relies for his opinions in this lawsuit." 

Do you see that? 

A Yes, I see that. 

Q Okay. Just to clarify this, this is a 
letter that you wrote to Lee Young in response to a 
letter that Peter Biersteker wrote to Mr. Young -- 

A Correct. 

Q -- requesting documents; is that right? 

A That's correct. 

Q Your response is, "There are no other 

documents upon which I relied other than those 
referenced above and in my report of December 2, 

19 9 6." 

Now, I assume that you are also relying on 
documents that you cited in your February 12th 
report; is that right? 

A That is correct, although I do not believe 
any documents were cited in the February 7th 
report - - 

Q I'm sorry. 

A -- that were not cited in the December 2nd 
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report. I'd have to double - check, but that's my 
belief. 

Q Well, here, actually, I -- 

A You could compare the list of references. 

MS. HARDING: I made a list of all the 

documents and let's mark this as Exhibit Number 5. 

(Defendant's Exhibit 5 
marked for identification.) 

BY MS. HARDING: 

Q This is a list of all the documents cited 
in your December 2nd report, your February 7th 
report, or cited in the letter that you wrote to Mr. 
Young, the January 3rd letter. Why don't you take a 
look at that and tell me if there are any other 
documents that you relied on up to this point that 
are not in that list there. 

A Well, this is your transcription of the 
references in my reports. Why don't we rely upon 
what I had in my reports? Otherwise I'm going to 
have to sit here and compare each one line by line. 

Q That's fine, we can take your December 2nd 

report - - well, here's what we can do. Your 
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February 12th report -- well, we can do that. Your 
December - - 

A Any way you want. 

Q Your December 2nd report -- 

A I provided you with a list of references, 
so X don't know why we can't work off of my 
communications as opposed to your transcription. I 
assume that there are no errors in it. 

Q I will represent that all of the documents 
that you have cited in your December 2nd report, 
your February 7th report, and your letter to Mr. 
Biersteker, are all included in that list. 

MR. SCRUGGS: Why don't we assume that for 
the purpose of the questioning, and if we later 
compare the two and there's an error, we'll say 
something. But we'll take your representation for 
now. 

BY MS. HARDING: 

Q Given that assumption, Dr. Oster, are 
there any other documents that you have relied on to 
create your reports or the opinions that you have in 
this case? 
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A To create my reports, no, there are no 
other documents. As an expert in the field, I 
continue to follow the literature, read journals, 
and so my opinions evolve and that evolution in my 
thinking is based upon review of the scientific 
literature. 

So what I provided to Mr. Young on January 
3rd and the references that were contained in my two 
reports were an accurate representation of what I 
relied upon for those reports. Have I continued to 
look at the literature and review additional 
materials since February 7th? Yes. 

Q Are there any documents that you reviewed 

since February 7th that you are now relying on to 
form the opinions that you have in this case? 

A The opinions that I have in this case are 
as reflected in the February 7th communication to 
Mr. Young. If your question is have I relied upon 
any documents other than those set forth for the 
opinions expressed in my February 7th report, the 
answer is no. 

Q The reason that I'm asking you this is 
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because, as the Defendants in this case, we're 
entitled to review any documents that you would rely 
on to form your opinions. That's why I'm wanting to 
make sure that we have all of those documents. 

A If I express any opinions that are based 

on documents not reflected or not referenced in the 
report already provided, I would provide you with 
copies of those. 

MS. HARDING: Okay. We're going to mark 

as Exhibit Number 6 your CV, Dr. Oster. 

(Defendant's Exhibit 6 
marked for identification.) 

BY MS. HARDING: 

Q Here's copies of 6. Dr. Oster, is your -- 
this is your -- Exhibit Number 6 is your curriculum 
vitae; is that right? 

A It is -- it looks like it was current as 

of mid-1996. 

Q That was my question. Is it current and 
accurate as of today? 

A In all respects other than perhaps some 
publications, journal articles that might have come 
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out in the last few months. 

Q Could you tell me -- could you give me the 
names of any journal articles or publications that 
may have come out since this resume was drafted? 

A To be honest with you, I write and publish 
extensively and I'd be happy to provide you with 
that, but I can't recall offhand what has been 
published since mid-1996. I don't think anything 
that is of any relevance to issues of smoking. 

Q Have you written anything relating to low 
birth weight? 

A No, nothing. 

Q And nothing relating to smoking? 

A And nothing relating to smoking. The last 

thing was the article we had in Medical Care on the 
benefits and risks of over-the-counter nicotine gum. 

Q I'm sorry? 

A The benefits and risks of over-the-counter 

availability of nicotine gum. 

Q Would you make sure to provide us a list 
of any documents that you published that aren't on 
this list? 
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A I can provide you with an updated 

curriculum vitae if you'd like that. 

Q Fine. On your CV you list, under fields 
-- what are -- when you refer to fields, what do 
you mean? Are they areas of expertise or areas that 
you study? 

A Areas of specialization. 

Q Pharmaeconomics, what -- 

A Pharmacoeconomics. 

Q Pharmacoeconomics, what is 

pharmacoeconomics? 

A It is the study of the economics of 
pharmaceuticals and their associated outcomes and 
costs. 

Q Is pharmacoeconomics something that you 

studied in college or graduate school? 

A No . 

Q What training have you had in that field? 

A Pharmacoeconomics as a field is no more 

than perhaps eight to ten years old. So -- and I 
trained 20 years ago. So I've had no formal 
training in pharmacoeconomics. 
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Q Would you consider yourself an expert in 
pharmacoeconomics ? 

A I believe I'm recognized as being one of 
the experts in pharmacoeconomics. 

Q Have you ever been qualified as an expert 
in a trial or at a deposition -- or at a trial, I'm 
sorry, as an expert in pharmacoeconomics? 

A In pharmacoeconomics? 

Q Yes . 

A I don't know anyone who's ever been 
qualified as expert in pharmacoeconomics. 

Q And so you have not ever been qualified? 

A And I have not ever been qualified. 

Q Health and medical economics, how would 
you describe what health and medical economics is? 

A It's the study of the economics of health 
and medicine. 

Q And do you have any formal training in the 
study of health and medical economics? 

A Could you explain what you mean by "formal 

training"? 

Q Do you have any - - have you studied that 
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1 in school, have you -- did you study that in 

2 graduate school or in college? 

3 A I did not study health and medical 

4 economics in graduate school or in college. 

5 Q What training have you had in that field? 

6 A I have been working in the field for 

7 approximately 17 years. 

8 Q Have you ever been qualified as an expert 


9 

in the 

field of health and medical 

economics at a 

10 

trial? 




11 

A 

Yes, I 

have . 


12 

Q 

What is 

the name of that 

trial ? 

13 

A 

I can't 

recall. This was 

some work that 

14 

did for 

attorneys 

in Boston, perhaps 10 or 12 years 

15 

ago . 




16 

Q 

Is that 

the only time you 

were ever 

17 

qualified as an expert in this field at a trial? 

18 

A 

At a trial, yes. 


19 

Q 

Is there some other forum 

in which you 

20 

were qualified as 

an expert in this 

ar ea ? 

21 

A. 

I'm not 

sure I understand 

the meaning of 

22 

qualification as < 

an expert. I've testified before 
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Congress on issues related to health and medical 
economics, but I don't know that that is necessarily 
qualification as an expert per se. 

Q I'm going to come back to those. Is there 
any other forum that you testified for as an expert 
in health and medical economics? 

A None that I can recall. 

Q Coming back to the litigation in Boston, 

you said that was about 10 or 12 years ago? 

A That's my recollection. 

Q Do you recall what court that was in? 

A No, I do not. 

Q Do you know if it was state or Federal 
Court ? 

A I believe it was state court. 

Q Do you remember the location of the 

courthouse ? 

A Downtown Boston. 

Q Do you remember the names of the attorneys 
that you worked for? 

A I worked for Jan Schlictman of Reed & 

Mu11igan. 
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Q I'm sorry, Schlictman? 

A Schlictman. 

Q Do you remember the spelling? 

A S-C-H-L-I-C-T-M-A-N. 

Q And, I'm sorry? 

A Of the firm Reed & Mulligan. And I would 
have to consult my records for the names of the 
other attorneys and law firms. 

Q Did you testify on behalf of the 

Plaintiffs or the Defendants? 

A On behalf of the Plaintiffs. 

Q What was the nature of the litigation? 

A All of these cases were personal injury 

cases . 

Q I'm sorry, "all of these cases," was 

there -- there was more than one? 

A I testified in I believe about a half a 
dozen cases, is my recollection. 

Q All relating to the same issue? 

A All relating to issues, different issues, 

each specific -- each issue specific to each case. 

Q I'm sorry. Was the lit -- you said half a 
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dozen cases. You just -- so you -- each of these 
cases was a separate piece of litigation? 

A That is correct. 

Q Okay. And they all related to different 

issues? 


A What do you mean by issues? 

Q The issue involved in the litigation -- 
A The Plaintiff was different in each case. 

Q The Plaintiff was different in each case. 

I'm sorry, were they accident cases? What kind of 
cases did they involve? 

Well, actually, why don't we do it this 
way. Let's take the first case that you testified 
in . 


A To be honest with you, it has been a long, 
long time since those cases. I — my memory of them 
is quite poor. I may have records of those cases 
back at my office, but I have not been involved in 
any type of forensic work for well over a decade. 

So it's faded into the recess of my memory. So I 
will do the best I can to recall here, but -- 

Q That's fine. And also after we'll discuss 
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if you can provide the documents. But in terms of 
the work that you did for Reed & Mulligan, for Jan 
Schlictman, do you remember any of the cases? Were 
they car accidents, plane accidents? What kind of 
personal injury cases were they? 

A I believe that the case for Reed & 

Mulligan involved birth injury, that is to say an 
injury to a child that occurred at birth. I believe 
the Defendant was an obstetrician. 

Q So it was a medical malpractice case? 

A Yes, it was. 

Q What did your testimony relate to? 

A The magnitude of future medical expenses 

that the child would incur. 

Q You said that "the case for Reed & 

Mulligan." Were the other cases for other attorneys 
in other law firms? 

A Yes . 

Q They were. So you only had one case with 
Reed & Mulligan? 

A That's my recollection. 

Q Do you recall the name of the Defendant? 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



22 


1 

2 


3 

4 

5 

6 
7 



8 

9 

10 

11 

12 

13 


14 

15 

16 

17 

18 
19 
2 0 
2 1 
22 


A No . 

Q Okay. Was a hospital also sued in that 
case, do you know? 

A I don't recall. 

Q All right. Do you recall -- you don't 
recall. You don't recall the names of any of the 
Defendants then? 

A I don't recall any, anything other than 

what I've provided you already. 

Q Okay. Do you think that you might have a 

transcript of your testimony in that deposition? 

Or, I'm sorry, in that trial. 

A I know that I don't have a transcript of 

my testimony. 

Q Okay. Did you also give a deposition at 

that trial, at that proceeding? 

A I don't believe I gave a deposition. 

Q What are the names of the - - you said 
there were six. What's the name of -- 

A I said there were approximately six. 

Q Approximately six, I'm sorry. Do you 
recall the names of any of the other cases or the 
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1 other attorneys that you worked for? 

2 A Not offhand. 

3 Q You don't remember any of the other names? 

4 A No, not at this time. I'd be more than 

5 happy to go through my records and my Rolodex back 

6 in Boston and see if I could provide you with those 

7 names. But it's been a long, long time ago and I 

8 don't typically keep records 10, 12 years. 

9 MS. HARDING: Will you represent that you 

10 will try to provide us a list of all of the cases 

11 that he testified in? 

12 MR. SCRUGGS: Barbara, let me take that 

13 under advisement. I don't know how to go about 

14 doing it. I don't want to undertake some 

15 affirmative duty to go chase down law firms in New 

16 York or somewhere, in PI cases over ten years ago. 

17 I mean let's talk about it during a break. 


18 

MS . 

HARDING: 

Okay . 

19 

MR . 

SCRUGGS: 

I'll make a reasonable 


20 effort, probably, but I want to think about it. 

21 BY MS. HARDING: 

22 Q The cases that we've been discussing, the 
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half a dozen or so cases that you testified in, 
these were all cases where you were an expert in the 
field of health and medical economics? 

A These were all cases in which I was 
qualified as an expert in economics. I don't know 
that courts necessarily qualified me as an expert in 
health and medical economics. 

Q Cost-benefit and cost-effective analysis? 

A Cost effectiveness. 

Q Cost-effectiveness analysis, what is the 
difference between cost-benefit analysis and 
cost-effectiveness analysis? 

A They're different techniques of examining 

the economic value of interventions. 

Q How are they different? 

A In cost-benefit analysis, one monetizes 

benefits; and in cost-effectiveness analysis, one 

expresses these benefits in so-called natural units 
of health. 

Q Have you - - 

MR. SILFEN; What was the last, natural? 

THE WITNESS: Units of health. 
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BY MS. HARDING: 

Q Have you ever been qualified as an expert 
at a trial in the area of cost-benefit and 
cost-effectiveness analysis? 

A I do not believe so. 

Q When you say you do not believe so, is 

there a question in your mind that you may have 
been? 

A It's just a basic lack of understanding on 
my part as to what constitutes qualification of 
someone as an expert. No one has ever given me a 
certificate that said you are an expert in some 
designated field. So if I've been permitted to 
testify, as I have on prior occasion, I'm not 
certain what the basis was as far as the court, what 
my standing was vis-a-vis the court as an expert. 

So that's my confusion. 

(Ms. Bosarge left the room.) 

Q Aside from the half a dozen or so cases 

that we talked about in terms of your being 
qualified as an expert in economics, are there other 
court litigation cases where you were qualified as 
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an expert? 

A Qualified by whom? 

Q By the court or by a judge. 

A No . 

Q Are there other places where you've 
testified or given statements that in your mind you 
testified as an expert in these areas? 

A I'm not sure I understand the question. 

Q Well, you seem to be suggesting that there 
are other areas where you've testified, where you're 
not sure if you've been qualified as an expert. I'm 
just trying to get to those. 

A I don't think I've been suggesting that. 

And if you have inferred that, I'm sorry. 

Q Are there other forums or arenas where you 

have testified, other than in a courtroom? 

A I provided testimony to Congress. 

Q Aside from your testimony to Congress -- 

A No. 

Q -- are there any other areas? 

A No, there are no other arenas. 

Q Aside from these half a dozen or so cases 
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that we've already discussed, are there other 
courtrooms in which you've testified? 

A No. 

Q So the half a dozen or so cases that we've 

been discussing are the only times you've ever 
testified in a courtroom? 

A That's correct, as an expert. 

Q As an expert. Have you ever been a 
Plaintiff or a Defendant in a lawsuit? 

A No. 

Q Have you ever testified as a witness in a 
courtroom, as a non-expert witness in a courtroom? 

A Yes, I believe so, approximately 20, 25 

years ago. 

Q What did that case involve? 

A Someone contested a parking violation. 

Q Would that person be you? 

A No. I was the witness. 

Q You were the witness, okay. Is there any 
other time that you've ever testified in a courtroom 
as a witness or a fact witness? 

A No. 
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Q What is quality-of-life assessment? 

A Would you care to explain your question? 

Q I'm sorry. You list under fields, 
quality-of-1ife assessment. 

A Yes . 

Q And I -- what is that? 

A What would you like to know? 

Q I'd like to know what does it mean to 
study quality-of-life assessments or to be an expert 
in that area? 

A It's the study of patient-based outcomes 

of care. 

Q Did you have any formal or school training 
in quality-of-1ife assessment? 

A I've had none. 

Q Have you ever been qualified as an expert 

at a trial in quality-of-life assessment? 

A No. 

MS. HARDING: Excuse me one second. 

(Discussion had off the record.) 

BY MS. HARDING: 

Q In terms of the expertise that you're 
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providing to the State of Mississippi, what areas of 
expertise are you relying on? 

A I'm not sure I understand your question. 

Q Well, you've been asked to be an expert 
for the State of Mississippi and to provide opinions 
for the State of Mississippi. What areas of your 
expertise are you relying on to provide those 
opinions ? 

A I'm relying upon approximately 17 years of 
work and experience in the field of health and 
medical economics. 

Q Have you had any other education other 
than the education described on your CV? 

A Of what nature? 

Q Any other education in a school or 
unive rsity. 

A Academic? 

Q Academic. 

A No. 

Q What made you leave the academic arena? 

A Could you expand on your question? 

Q Well, I noticed from your CV that you were 
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an assistant professor at is it Baruch? 

A City University of New York. 

Q Right, City University of New York, and 
then you left to become the vice president of Policy 
Analysts, Inc. 

A Analysis. 

Q And I was just curious as to why you 
decided to leave the academic arena. 

A I left the academic arena because there 

was an opportunity for a position in the field of 
health and medical economics, Policy Analysis, 
Incorporated, in 1980. And at that time I had both 
academic and non-academic job offers, but I 
developed an interest in the late '70s in the field 
of health and medical economics and decided that I 
wanted to begin working in that area. 

Q What academic job opportunities did you 

have ? 

A I had an offer from the University of 

Denver. 

Q To do what? 

A Be a professor. 
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Q To be a full professor? 

A I don't recall the rank. It was either 

assistant or associate. 

Q Did you have any other offers from an 

academic institution at that time? 

A At that time, no. 

Q Have you had any other offers since that 

time ? 

A I've had inquiries but no formal offers. 

(Ms. Bosarge entered the room.) 

Q When you went to work for Policy Analysis, 
Inc., what was your position? 

A Could you explain the question? 

Q Did you have a title or a position title 

when you went to work for Policy Analysis, Inc.? 

A To be honest with you, I don't recall. 

PAI, as we are known, at that time was a much 
smaller organization, much more fluid. And I don't 
recall whether or not I had a job title per se. I 
was an economist who was joining the firm. 

Q How long had that, had PAI, existed at the 
time that you joined it? 
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1 

A 

PAI was founded in 1973. 


2 

Q 

Founded by -- do you know who it was 

3 

f ounded 

by? 


4 

A 

By two fellows by the name of Ralph 

Berry, 

5 

B-E-R-R- 

Y, and Jim Boland, B-O-L-A-N-D. 


6 

Q 

Are they still there? 


7 

A 

Jim Boland left in the early '80s. 

Ralph 

8 

Berry is 

still at PAI. 


9 

Q 

Your title, your position there is vice 

10 

president of Policy Analysis, Incorporated; is 

that 

11 

right ? 



12 

A 

That is correct. 


13 

Q 

Are there any other vice presidents 

at 

14 

PAI ? 



15 

A 

There are none. 


16 

Q 

Is there a president? 


17 

A 

Ralph Berry. 


18 

Q 

Ralph Berry's the president. Is it 

a 

19 

for-profit company? 


2 0 

A 

Yes, it is. 


2 1 

Q 

What -- what would you consider to be your 

22 

responsibilities at PAI now? 
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A My principal responsibilities involve 
oversight of the consulting and contract work that 
PAI does. 

Q When you say oversight, could you explain 
what you mean by that? 

A I have more experience and expertise in 
the area of health and medical economics than anyone 
else at the firm, and as such I serve in a quality 
assurance role. I also bring in most of the 
business. 

Q How do you bring in the business? 

A I'm very well-known in the field and most 
of the business comes to me. 

Q What type of business does PAI have? 

A Consulting and contract research. 

Q Who are your -- what are the types of 
clients that you have? 

A Most of our clients are in the private 
sector and consist of either pharmaceutical, 
biotechnology, or medical device firms. We have 
also done work for the federal sector, for the 
federal government, rather. 
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Q For the federal government. Have you done 

any work for state government? 

A I was not personally involved in that 
work, but PAI has done work both for the State of 
Massachusetts as well as Georgia. 

Q What work did you do for the State of 


Georgia? 

A I was not personally involved in it . 

Q Do you recall what it -- what it involved? 

A To be honest with you, I'd rather not 

comment on it because I was not personally involved 
with it and this was at least a decade ago. 

Q What branches of the federal government 

has PAI done work for? 

A I don't know that I could give you a 

comprehensive list off the top of my head. We have 
done quite a bit of work for the National Center for 
Health Statistics. 

Q Could you describe the work that you 
recall that you've done for the National Center of 
Health Statistics? 

A We had a large contract with NCHS, as they 
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are known, in the late 1970s to develop and refine 
techniques for incidence-based cost of illness 
studies. 

Q Did you fulfill that contract? 

A Yes . 

Q What became of the -- did you write a 
manuscript or what was the output of that contract? 

(Ms. Bosarge left the room.) 

A The output of the contract was a report to 
the federal government, to NCHS. I believe that was 
one of the items that's referenced. 

Q I think it's number two, in the January 

3rd report? 

A Exhibit -- no. It's item number 14 in 

Exhibit 5,"Evaluation of Cost of Illness 
Ascertainment Methodology," prepared for the 
National Center for Health Statistics, contract 
number 233-79-2058. 

Q Okay. Was that document ever published? 

A Material from that document and ideas that 
were generated as a consequence of that work were 
published in a book that was released by Lexington 
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1 Books of D.C. Heath & Company. The authors were 

2 Nelson Hartunian, Charles Smart and Mark Thompson. 

3 And I believe the title of the book was The 

4 Incidence and Economic Costs of Illness . 

5 Q So portions of the document that you wrote 

6 were actually published in that book? 

7 A No, that's not the case. 

8 Q Okay. Then could you -- I guess I 

9 misunderstood you then. 

10 A You had asked whether or not PAI had been 

11 involved in any work for the federal government and 

12 asked me to describe that work. I had joined PAI in 

13 1980. The contract -- the date of the contract, 

14 initiation of the contract was I believe 1978 or 

15 1979. So much of the work had preceded my joining 

16 PAI. 

17 MS. HARDING: The document that we're 

18 describing, actually why don't we mark this as 

19 Exhibit, what are we on, 7? 

20 (Defendant's Exhibit 7 

21 marked for identification.) 

22 BY MS. HARDING: 
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1 Q I don't have copies of this. Is this the 

2 document we've been discussing? 

3 A I believe it is. 

4 Q Could you just read the title so the court 

5 reporter can -- 

6 A "Evaluation of Cost of Illness 

7 Ascertainment Methodology, Part I: Concepts, Issues, 

8 and Methodology of Cost of Illness Ascertainment, 

9 Final Report." 


10 

Q 

Thank you. Document 

number -- 

Exhibit I 

11 

Number 7, 

Dr. Oster, this document was submitted to 1 

12 

the National Center for Health 

Statistics 

in 

13 

fulfillment of a contract that 

your company had H 

14 

A 

That's correct. 



15 

Q 

-- with the federal government; 

is that 

16 

right ? 




17 

A 

That's correct. 



18 

Q 

This document was never published; is that 

19 

right ? 




20 

A 

As such, no. 



2 1 

Q 

Were portions of this 

document 

as written 

22 

published? 
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A "As written"? I've never attempted — 

I've never attempted to compare that particular 
document and the book by Hartunian, Smart and 
Thompson, to see whether or not particular 
sentences, phrases, paragraphs, coincide and match. 

Q I understand. Did you write any portion 
of this document? 

A Yes, I did. 

Q Which portion did you write? 

A How much time do you have? 

Q Well, can you maybe perhaps look at the 
chapters, is that -- I mean did you write particular 
chapters? Or perhaps you could describe the areas 
that you wrote about in that book. 

A Here it says, "Section 3 of this volume, a 
review of the methodology used to ascertain the 
annual costs associated with the prevalence of 
illness, was researched and written by Nancy L. 
Worthington. Gerry Oster and David Juba wrote 
Section 5, on the issue of discounting in cost of 
illness studies." 

Further down in the authors and 
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39 

acknowledgments, there's notation that, "Section 7, 
on the measurement and valuation of the effects of 
illness on health and life quality, was written by 
Cheryl E. Stone and Gerry Oster." Oh, I've been 
working in the quality-of-1ife field longer than I 
remembered. 

Q Is that an accurate representation of 

the 

A I do believe so. 

Q -- areas that you wrote about? 

MR. SCRUGGS: May I see that, Barbara, if 
you're through for a minute? 

MS. HARDING: Yes. 

MR. SCRUGGS: If you're going to use it -- 

MS. HARDING: Not any more. 

BY MS. HARDING: 

Q Dr. Oster, have you written anything other 
than the February 7th report and the December 2nd 
report for Mississippi in this case? 

A Could you explain your question, please? 

Q Okay. You prepared -- 

A It was my understanding that those were 
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not done for Mississippi, but they were done for Mr. 
Lee Young of Scruggs & Millette. So if you could 
explain the question. 

Q Exhibit Number 3 is a report that you 
generated relating to the cost to the Mississippi 
Medicaid program from maternal smoking during 
pregnancy; is that right? 

A That's correct. 

Q And Exhibit Number 2 is another report 
that you prepared relating to the same issue; is 
that right? 

A Correct. 

Q Other than these two reports, have you 
prepared any or written any other document for the 
State of Mississippi or for the lawyers for the 
State of Mississippi? 

A There have been communications back and 

forth between Scruggs & Millette and myself, and 
perhaps my assistant, but I believe all of those 
have been disclosed. 

Q That was my next question. You've 

disclosed all of those communications; is that 
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right ? 

A To the best of my knowledge they've all 
been disclosed. 

Q Other than the two reports that we've 
discussed and those communications, are there any 
other written documents that you've prepared that 
relate to this litigation? 

A Could you explain "prepared"? 

Q Do you have any other written documents 

that you have written or prepared that relate to 
this litigation? 

A And sent to somebody else? 

Q No, that you -- that you either have 

yourself or sent to somebody else. 

A There's been nothing that I've sent to 
anyone else. I believe that we also produced copies 
of spreadsheets and internal working papers, but I 
believe everything has been disclosed. 

Q Okay. I have not seen any spreadsheets or 
any working papers that you prepared. So could you 
tell me 

A I believe that one of them is in fact in 
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1 the list that you showed me. 

2 Q I have seen the Excel spreadsheet with the 

3 prevalence -- 

4 A Yes. 

5 Q Yes, I've seen that. Aside from that 

6 document, are there other working papers that you 

7 have that relate to this case? 

8 A I don't believe so. 

9 Q A few minutes ago you said that there were 

10 working papers and spreadsheets. Was the only 

11 document you were referring to the spreadsheet that 

12 we -- that you and I described as -- 

13 A I would have to go back and check my 

14 records. I might have -- there's been a research 

15 assistant working with me on this project and I 

16 might have sent her a memo relating to something 

17 that I wanted her to do with respect to gathering 

18 data, doing calculations, but I'd have to check my 

19 correspondence. 

20 Q Are there drafts of the reports that are 

21 not final, that are just drafts that you have? 

22 A There were drafts, there were working 
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drafts that existed while I was preparing the 
reports, because I am a very obsessive-compu1sive 
person and I tend to write things and rewrite things 
and rewrite things again. But I believe all of 
those working drafts were overwritten by subsequent 
versions. 

Q Other than Exhibit Number 2 and Exhibit 
Number 3 and any of the documents described in 
Exhibit Number 4, have you produced any other 
written documents to Mississippi or any of the 
lawyers for Mississippi? 

A No. 

Q Have you -- aside from the attorneys in 
Mississippi, have you talked to anyone else in 
Mississippi about this litigation? 

A No . 

Q Have you ever talked to a Dr. Thompson 

from Mississippi? 

A I don't recognize the name. 

Q Do you know -- do you recognize who -- do 

you know who Dr. Thompson is? 

A Not offhand. 
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Q Have you ever talked to Mary Currier from 

Missis sippi? 

A I don't recognize that name. 

Q Have you ever talked to anyone from Tucker 

Alan? 

A Yes . 

Q Who have you talked to at Tucker Alan? 

A Wes Grover. 

Q I'm sorry? 

A Wes Grover. 

Q Are there any written communications 

describing or -- just describing those 
conversations? 

A That describes those conversations? 

Q Or relating to those conversations. Do 

you have any written communication between you or 
anyone in your office and Tucker Alan? 

A We have received material from Tucker 

Alan . 

Q Do you have that material with you today? 

A I believe I have copy of one of the 

letters that we received from Tucker Alan. 
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Q Are there more than one, do you have more 
than one letter that you received from Tucker Alan? 

A I believe that there would exist -- that 
there exists more than one letter, yes. 

(Ms. Bosarge entered the room.) 

MS. HARDING: Would you all represent that 
we will get copies of the letters that he received 
from Tucker Alan, or any of the information that he 
received from Tucker Alan? 

MR. SCRUGGS: Yeah. 

BY MS. HARDING: 

Q Who did you -- when you talked to Mr. 

Grover from Tucker Alan, what were the substance of 
your conversations? 

A Tucker Alan was, at our request, 

generating some estimates from Medicaid and 
Mississippi Comprehensive Health Plan data tapes. 

And my conversations with Wes Grover related to 
those requests. 

Q They were requests from you to Tucker 

Alan? 

A That is correct. 
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Q What were the requests that you made to 
Tucker Alan? 

A We had requested that they provide us with 
information on the numbers of births to Medicaid 
mothers and the numbers of births to beneficiaries 
of the Mississippi Comprehensive Health Plan. 

Q For the years 1970 to 1996? 

A I don't believe they have data for all of 

those years. 

Q You asked them for that information for 

the years that they had it? 

A We asked them for the information for the 

years for which they had those data. 

Q Other than the number of births to 
Medicaid mothers and to members of the Mississippi 
Comprehensive Health Plan, did you request any other 
information from Tucker Alan? 

A We are working with them at this time to 
request information on the cost, medical services 
for low -- low-weight infants in the State of 
Mississippi. That information has not yet been 
produced. 
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Q Do you plan to change or edit your report 
once you receive that information? 

A I may. 

Q When do you anticipate getting it? 

A It's outside of my control. 

Q Have you been given any estimates of when 
you might receive it? 

A There are two issues at hand. One, when 

Tucker Alan produces it; and two, whether or not I'm 
satisfied that the quality of the information 
provided is satisfactory. 

Q Have you -- what guidance have you given 
Tucker Alan regarding the information that you're 
seeking? 

A We have provided them with formal 
requests. 

MS. HARDING: Do we have any of those 
documents with us today? 

MR. SCRUGGS: No. What documents are you 

talking about? 

MS. HARDING: The documents that Dr. Oster 

has sent to Tucker Alan and that they've sent back 
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to him. 


MR. SCRUGGS: If he didn't rely in his 

report and he's not going to rely on his testimony, 
I don't think we gave it to you. 

MS. HARDING: Well, he said he's 
considering editing his report, depending on the 
information that he receives. 

MR. SCRUGGS: If he has received any 

information, we will clearly give it to you — 


has - 


MS. HARDING: Right. First of all, he 


MR. SCRUGGS: -- but he hasn't even 


decided whether he's going to use it. 

MS. HARDING: First of all, he has 

received some information that he relied on, the 
information relating to the number of births to 
Medicaid mothers and MCHP. 

MR. SCRUGGS: That's right. 

MS. HARDING: Okay. We haven't received 
that information. 

THE WITNESS: That's not correct. 

BY MS. HARDING: 
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1 Q We've got the numbers, but we don't have 

2 the information that you received from Tucker Alan. 

3 I don't have any correspondence between you and 

4 Tucker Alan. 

5 A I would be happy to produce copies of all 

6 correspondence between -- 

7 MR. SCRUGGS: I told you we'd give you 

8 that a minute ago, Tucker Alan data and 

9 correspondence. You asked me to give you that, I 

10 said we'd do it. 

11 MS. HARDING: Well, you just suggested 

12 that you weren't going to give us the information 

13 that's relating to the second category, the 

14 information we're talking about, which is the cost 

15 of medical services for low-weight infants. 

16 MR. SCRUGGS: If he changes his report or 

17 relies on it in any way, we'll give it to you. 

18 MS. HARDING: Do you have - - well, can we 

19 have the documents that he does have with him right 

20 now? 

21 MR. SCRUGGS: If he has any right now, 

22 sure. 
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THE WITNESS: Matter of fact, I have the 
information precisely that you desire. It's 
estimates from Tucker Alan of the numbers of births 
based on MMIS and MCHP data for fiscal years '91 
through '96. 

MS. HARDING: Let's mark that as Exhibit 

Number 8. 

THE WITNESS: I'm assuming that you will 

make a copy of that and return that to me. 

MS. HARDING: Yeah. What we'll do is at a 

break I'll get copies made and then we'll just come 
back to this issue after I've had time to look at 
it . 

(Defendant's Exhibit 8 
marked for identification.) 

MS. HARDING: All right. We're going to 
take a break. 

(A short recess was taken at 10:53 a.m.) 

(Deposition resumed at 11:02 a.m.) 

(Mr. Scruggs is not present.) 

BY MS. HARDING: 

Q Back on the record. 
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Dr. Oster, aside from Mr. Grover at Tucker 
Alan, did you talk to anyone else at Tucker Alan? 

A No . 

Q The information that's described in 

Exhibit Number 8 to your deposition, have you 
received any other information from Tucker Alan at 
this point? 

A I believe my assistant received some 
information from Tucker Alan, written correspondence 
from Tucker Alan, within the last five or seven 
business days. 

Q Can you describe the information that 

he -- is he -- I'm sorry, what is the name of your 
assistant ? 

A Meg Romeis, R-O-M-E-I-S. 

Q Can you describe the information that 

Ms. Romeis received from Tucker Alan? 

A We have been exploring with Tucker Alan 
the feasibility of using the Medicaid data to 
generate estimates of the numbers of low-weight 
births, as a check against the data that we have 
relied upon to date. But there has been no formal 
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report and nothing that I would constitute as final 
product. 

Q But they have given you some information 

about the numbers of -- the numbers of 

low-birth-weight babies born to Mississippi Medicaid 
recipients? 

A I don't recall whether or not there are 
specific estimates contained therein. They provided 
us -- as I say, it's work in process. They provided 
us with one set of estimates where the total was 
zero . 

So there have been some problems in the 
methodology and there's nothing that I would 
constitute as -- there's certainly nothing that I 
would rely upon in my testimony that I received from 
Tucker Alan. 

Q I understand that. Have you -- 

A I routinely seek to validate the work I 

do, not just for this case, but in general. And 
replication to me is a very important principle. So 
that is the spirit within which I have been looking 
at the Tucker Alan data, as well as all literature. 
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1 Q The data that you're asking Tucker Alan to 

2 get you relates to the numbers of low-birth-weight 

3 babies to Mississippi Medicaid recipients; is that 

4 right? 

5 A We are attempting to do that. 

6 Q Is there anything else you're attempting 

7 to do with the Mississippi Medicaid data? 

8 A We had also given them a request to 

9 generate estimates of the costs to the Mississippi 

10 Medicaid program of low-weight births. 

11 Q How did you -- did you tell or give Tucker 

12 Alan guidance on how to go about doing that? 

13 A We have had a couple of conversations 

14 about the feasibility of generating those 

15 estimates. It's not a straightforward process and 

16 I'm not yet convinced that it can be done. So 

17 it's -- those discussions have been exploratory. 

18 Q Are these -- are the -- I assume they're 

19 working with data tapes? 

20 A That's my assumption. 

21 Q Do you know, have you ever seen the data 

22 tapes or worked with the data tapes yourself? 
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A Their data tapes? 

Q Yes . 

A No . 

Q Do you have any data tapes from the 

Mississippi Medicaid plan? 

A No. 

Q Could you describe the instructions or 

guidance that you've given Tucker Alan with regard 
to generating the estimates of cost to the 
Mississippi Medicaid program or to MCHP for 
low-weight births? 

A Most of those conversations have been 

between my assistant, Meg Romeis, and persons at 
Tucker Alan. 

Q Are you aware of -- are you aware of the 

guidance that Ms. Romeis has given Tucker Alan in 
that regard? 

A Not in substance, no. 

Q Have you and Ms. Romeis discussed how they 
should go about doing it? 

A She has informed me of the problems that 
she has encountered working with Tucker Alan in 
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attempting to generate the needed estimates. 

Q What problems has she encountered? 

A Problem that I referred to a couple of 
minutes ago in terms of estimates of total counts 
equal to zero. 

Q And that has to do with the number of 
low-weight births? 

A Yes . 

Q To your knowledge have they generated any 

other estimates other than the one that came to 
zero? 

A And the ones that have been provided to 

you ? 

Q Well -- 

A No . 

Q -- as I understand it, these are -- 

A I'm sorry, those are total births. 

Q These are total births, right. 

A No, they have not. 

Q Do you know how Tucker Alan is attempting 
to calculate the number of low-weight births or the 
cost of low-weight birth? 
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A I believe by looking at ICD-9 codes. 

Q Do you know which ICD-9 codes they're 

looking at? 

A No, I do not . 

Q Do you have an opinion on to which ICD-9 

codes they should look at? 

A At this time, no, I do not. 

Q Do you know what the ICD-9 codes are for 
low-weight birth? 

A Off the top of my head? 

Q Yes. 

A No. 

Q Have you -- other than Mr. Grover at 

Tucker Alan, have you talked to anyone else in 
Mississippi about your analysis or data that you're 
trying to receive? Or trying to obtain, I'm sorry. 

A I've spoken with Mr. Young, I've spoken 
with Mr. Scruggs. And I believe that's it. 

Q Have you ever talked with Dr. Sachs? 

A I don't believe I know a Dr. Sachs. 

Q Have you ever talked to any of the other 
experts for the State of Mississippi in this case? 
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A Who are the other experts? 

Q Have you ever talked to a Dr. Dorothy Rice 
in relation to this case? 

A No . 


Q Have you ever talked to Dr. Rice ever? 

A I know Dorothy. 

Q Have you ever talked to Dorothy -- Dr. 
Max, Wendy Max? 

A No, I've not. 

Q Do you know who she is? 

A I know of her. 

Q Have you ever met her? 

A No. 

Q Have you ever met Dorothy Rice? 

A Yes . 

Q Have you talked to Dr. Burns in relation 
to this case? 

A Could you provide first names? 

Q David Burns. 

A No . 

Q Have you talked to a Dr. Thomas Novotny? 
A No. 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



58 


1 

2 


3 

4 

5 

6 

7 

8 
9 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2 0 
21 
22 


Q Have you talked to a Dr. Leonard Miller? 

A Let me go back a step. Have I spoken with 
any of these individuals in conjunction with this 
case ? 

Q Yes. 

A Are you qualifying each -- 

Q At this point I'm qualifying each with in 
this case. 

A No. 

Q Have you ever talked to a Dr. Vince Miller 

in relation to this case? 

A No. 

Q Have you ever talked to Dr. Vince Miller 

not in relation to this case? 

A No . 

Q Have you ever talked to Dr. Leonard Miller 

not in relation to this case? 

A No . 

Q Have you ever talked to Dr. Burns not in 

relation to this case, Dr. David Burns? 

A No . 

Q Have you ever talked to Dr. Thomas Novotny 
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not in relation to this case? 

A I believe I have a number of years ago. 

Q Have you had any written correspondence 

with any of the experts that I've just named? 

A No . 

Q Have you had -- have you read any of 

the 

A Excuse me. In relation to this case? 

Q In relation to this case. 

A Please qualify, because Dorothy Rice is 

somebody whom I know. Dorothy wrote the forward to 
my book, so there is written correspondence between 
myself and Dorothy Rice. 

Q I'm aware of that. 

A Nothing in relation to this case. 

Q Have you read anything that any of those 

experts that we've just talked about have written in 
this case? 

A I have been provided with copies of 

selected reports and depositions. 

Q Let's start with the reports. Which 

reports have you been provided with? 
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A 

report. 

Q Did you read Wendy Max's report? 

A I perused it briefly. 

Q Did you receive any other reports by any 
of the other experts in this case? 

A Not that I can recall, but again ~- 
nothing that I can recall. 

Q Do you recall reading any of the other 
reports in this case, aside from the report that you 
received from Wendy Max? 

A No. 

Q You said that you received certain 

depositions. Could you tell me which depositions 
you received? 

A I believe I received Wendy Max's 

deposition, Benjamin Sachs' deposition, and I would 
have to rely upon my records at -- back at Boston to 
give you the names of other depositions. 

Q So there are others, you just don't know 
the names? 

A I'm not stating that there are others. 
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There may be others. 

Q Did you read Max's deposition? 

A I perused it briefly. 

Q Did you read the Benjamin Sachs 
deposition? 


A I perused that briefly. 

Q In Exhibit Number 4, you were asked to 
produce any of the documents relating to peer 
reviews of your 1988 article relating to maternal 
smoking. Do you recall that request? 

A Yes . 

Q I believe that you stated that you didn't 

have any of those reviews at this time; is that 
right ? 


A 

Q 

for your 
A 
Q 
A 

Q 

A 


That's correct. 

Do you recall who the peer reviewers were 
1988 maternal smoking article? 

I believe that was blinded. 

I'm sorry, pardon me? 

I believe that was blinded review. 

At one point did you have the reviews? 
Yes. 
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Q Do you recall how many there were? 

A Most journals routinely rely upon two or 

at most three peer reviewers. 

Q Do you recall specifically in this case 
how many there were? 

A I have no recollection. 

Q Do you recall the comments of the 

reviewers ? 

A No. 

Q Do you recall whether you made any edits 
or changes to your article as a response to the 
reviewers? 

A No. 

Q How did you get involved in this, in 
testifying for Mississippi in this case? 

A I was contacted by one of the attorneys 

for the Plaintiff. And I don't recall with whom I 
had the first -- who that first contact was with, to 
be honest with you. 

Q Dr. Oster, do you know what the population 
is of Mississippi? 

A The exact population? No, I do not. 
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1 Q Do you know the percentage of blacks and 

2 whites in Mississippi? 

3 A The exact percentage, no, I do not. 

4 Q Do you have an estimate, do you know -- do 

5 you have an estimate of the numbers of blacks and 

6 whites in Mississippi, or the percentage 

7 distribution? 

8 A Not offhand. 

9 Q Do you have -- do you know or have an 

10 estimate of the number of women in the State of 

11 Mississippi? 

12 A No. 

13 Q Do you know or have an estimate of the 

14 number of children under 18 in the State of 

15 Mississippi? 

16 A No. 

17 Q Do you know what percentage of the female 

18 population in Mississippi is black? 

19 A No. 

20 Q Do you know how many pregnancies there 

21 were to unmarried women in the State of Mississippi 

22 last year? 
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1 A No . 

2 Q Do you know what the smoking prevalence 

3 among women in Mississippi is? 

4 A No, I've seen no data to that effect. 

5 Q Do you know how many people were 

6 recipients of Mississippi Medicaid last year? 


7 

A 

No . 

8 

Q 

For any year? 

9 

A 

No . 

10 

Q 

Do you know what the total costs to the 

11 

Mississippi Medicaid program were last year? 

12 

A 

No . 

13 

Q 

For any year? 

14 

A 

No . 

15 

Q 

I take it you don't know the costs, the 

16 

total costs for treating low-birth-weight babies 

17 

the Mississippi Medicaid program for any year; is 

18 

that right 

7 

19 


MR. YOUNG: Object to the form. 

20 


THE WITNESS: I'm sorry? 

21 


MS. HARDING: Pardon me? 

22 


MR. YOUNG: Object to the form. 
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BY MS. HARDING: 

Q Do you know the total costs for treating 

low-birth-weight babies to Mississippi Medicaid for 
any year? 

A I have generated estimates of those costs. 

Q I understand that those are estimates, but 

not the actual costs; is that right? 

A I'm unaware of any actual cost that exists 
that have been reported. 

Q Would you agree that there are actual 
costs for treating low-birth-weight babies to 
Mississippi Medicaid; is that right? 

A As a theoretical construct, yes, I would 
agree. 

Q Well, you would agree that the Mississippi 

Medicaid program paid a certain amount of money to 
treat low-birth-weight babies in each of the years 
that it exists; is that right? 

A Indeed I would. 

Q Do you know the actual costs that they 
paid for treating low-birth-weight babies for any 
year? 
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A I don't believe those data have ever been 
reported, and no, I don't know that estimate. 

Q Do you know the total -- well, do you know 

how many blacks were on Mississippi Medicaid last 
year ? 

A The precise number, no. 

Q Do you have an estimate of the number? 

A No, I don't have an estimate. 

Q For the Mississippi Comprehensive Health 

Plan, do you know how many people were involved in 
that program last year or for any year? 

A Off the top of my head, no. 

Q Do you know the race distribution of the 
Mississippi State employee health plan population? 

A Off the top of my head, no. 

Q Do you -- have you known it at some point? 

A No, I don't believe I've ever seen data to 

that effect . 

Q Do you know the prevalence of smoking in 
the -- I'm going to call it the MCHP from now on, is 
that okay with you? 

A That's fine. 
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Q Do you know the prevalence of smoking in 
the MCHP population, this year or any year? 


MR . 

YOUNG: 

Obj ect to 

form . 

MS . 

HARDING: 

: He can 

still answer, right? 

MR . 

YOUNG: 

Yeah, if 

he can answer that 


question. 

BY MS. HARDING: 

Q I'll repeat the question. Do you know the 
prevalence of smoking in the MCHP this year or any 
year? 

MR. YOUNG: Object to form. 

(Mr. Scruggs entered the room.) 

THE WITNESS: We have generated estimates 
of the prevalence of smoking. But do I know the 
precise prevalence of smoking in the MCHP program, 
no . 

BY MS. HARDING: 

Q The estimates that you've generated 

relating to the prevalence of smoking in the MCHP 
are not based on data from MCHP; is that right? 

A That is correct. 

Q Have you ever done any other -- written 
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any other reports or done any studies based on a 
Mississippi population? 

A No. 

Q Have you ever interviewed or talked to any 

Medicaid recipients from the State of Mississippi? 

A Medicaid recipients? 

Q Yes . 

A No . 

Q Have you ever talked to or interviewed any 
members of the MCHP in Mississippi? 

A No. 

Q Have you received any demographic data on 

the Medicaid population from Mississippi, or from 
the lawyers for Mississippi? 

MR. SCRUGGS: Would you ask that again, 

please ? 

BY MS. HARDING: 

Q Have you received any demographic data 

from the lawyers for Mississippi relating to this 
case ? 

A From the attorneys? 

Q From the attorneys. 
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6 9 


A I believe not. 

Q Have you requested any demographic data on 
the State of Mississippi or the Medicaid program 
from the lawyers in Mississippi or from anyone in 
Mississippi? 

A No, not from the lawyers or anyone in 
Mississippi. 

Q Have you requested demographic data on the 

State of Mississippi or the Medicaid population from 
anyone ? 

A Could you define the term demographic, 
please ? 

Q When I'm referring to demographic data, 

I'm referring to the characteristics of the 
population in terms of age, race, things like that. 

A We have not requested age or race data. 

Q Have you requested any data that you 

would -- any other -- any data aside from the data 
that we've already discussed relating to the number 
of low-birth-weight babies and the costs of treating 
low-birth-weight babies, have you requested any 
other data from Mississippi or the lawyers in 
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Mississippi? 

A I'm getting lost with your question. 

Q Well, I'll rephrase the question. So far 
you've told me that you've requested from Tucker 
Alan data relating to the number of low-weight 
births to Mississippi Medicaid and to MCHP; is that 
right ? 

A We have been working with Tucker Alan to 
examine the feasibility of generating those 
estimates. I am not convinced that reliable 
estimates can be generated from the Medicaid tapes. 

Q Okay. You've also discussed with Tucker 
Alan the feasibility of obtaining data relating to 
the costs for treating low-birth-weight babies in 
the Mississippi Medicaid plan and MCHP; is that 
right ? 

A That is correct. 

Q Other than those discussions about that 

data, have you requested any other data relating to 
the Mississippi Medicaid population or to the MCHP 
population? 

A Not that I can recall. 
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MS. HARDING: Mark this as number 9. 

(Defendant's Exhibit 9 
marked for identification.) 

BY MS. HARDING: 

Q Dr. Oster, Exhibit Number 9 is a December 
17th, 1996 letter from you to Mr. Scruggs; is that 

right ? 

A That's correct. 

Q In the second full paragraph, item number 

three, it states that, "estimate the portion of the 
state's outlays for uncompensated care that is 
represented by maternal smoking during pregnancy." 

Are you -- have you generated estimates 
relating to the state's outlays for uncompensated 
care ? 

A No, I've not. 

Q Are you working on such estimates? 

A No, I'm not. 

Q Do you intend to work on such estimates? 

A Not currently. 

Q Have you been -- have you been told not to 
do those estimates? 
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A No . 

Q Okay. Why aren't you doing those 
estimates then? 

A Problems in data availability. 

Q You've not been able to obtain data to do 
those estimates? 

A I have not been convinced that reliable 
estimates of the portion of the state's outlays for 
uncompensated care that's represented by maternal 
smoking during pregnancy can be generated. 

Q Is that because you're unable to obtain 

data on the number of births to those, to the people 
involved in that? Strike that. 

Why haven't you -- what is your concern 
with the availability of the data? 

A The concern relates to the availability of 
the data at a level of disaggregation that would 
permit reliable estimation. 

Q What data in particular are you referring 

to? 

A Expenditures on uncompensated care. 

Q When you -- are you referring to the 
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A That's correct. 

Q Do you have the actual expenditures for 

low birth weight for Mississippi Medicaid? 

A Do I have the actual expenditures? Could 
you define that, please? 

Q Do you know what the expenditures were by 
the Mississippi Medicaid program for treating 
low-birth-weight babies in any year? 

A I have estimates of that, of those 
magnitudes. 

Q I understand that. But do you -- do you 
know what the -- what Mississippi actually paid for 
treating low-birth-weight babies? 

A I believe my estimates are -- I believe my 

figures are estimates of that, those amounts. 

Q Are you a hundred percent sure that your 
estimates are correct? 

A Could you define "correct"? 

Q That your estimates are to the dollar 
exactly what Mississippi Medicaid paid for treating 
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low-birth-weight babies attributable to smoking. 

A No, I'm not . 

Q The reason I'm asking this question is 
because I don't understand why you feel that you're 
unable to generate estimates for the uncompensated 
care when you were able to do it for Mississippi 
Medicaid and MCHP. 

A Our methodology began with the level, at 
the level of the numbers of births, Medicaid births 
and MCHP births. I am not aware that similar data 
would be available for uncompensated care. 

Q Okay. Have you been told that the data's 
not available? 

A My assistant may have told me that, but I 
can't vouch that someone has told me that directly. 

Q At this time you're not working on any 
estimates of that? 

A I am not working on any. 

MS. HARDING: Okay. Let's do Exhibit 

Number 10 . 

(Defendant's Exhibit 10 
marked for identification.) 
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BY MS. HARDING: 

Q I think we've actually already gone over 

most of this. But have you or has anyone in your 
offers talked to Todd Menenberg at Tucker Alan? 

A I don't believe so. 

Q Other than Mr. Grover, you're not aware of 

any other correspondence between you or anyone in 
your office with Tucker Alan; is that right? 

A That is correct. 

Q The second paragraph of this document -- 

I'm sorry. For the record, this is a December 10th 
letter from Mr. Scruggs to Dr. Oster; is that right? 

A Tha.t is correct. 

Q The second paragraph of this document 

states that Mississippi is "in the process of trying 
to secure a copy of the Vital Records-Medicaid Match 
data tape and would provide you a copy of same upon 
our receipt." You see that? 

A Yes, I do. 

Q Have you ever received that tape? 

A No, I have not. 

Q Do you know what that -- do you know what 
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information would be on that tape? 

A The information that would be on that tape 
would be that information which is contained in the 
vital records and the MMXS systems. 

Q And it would match the Mississippi 
Medicaid recipients to the vital records, is that 
your understanding? 

A That is my understanding. 

Q Did you request this tape? 

A In earlier discussions with Mr. Young, we 

were exploring a variety of avenues for estimating 
the costs of low-weight births to the Mississippi 
Medicaid program. It was my understanding that this 
match was being attempted, but had not yet been done 
so successfully. And that we expressed an interest 
in gaining access to those data once that match had 
been completed. 

Q Do you know if the match has been 
completed? 

A I have no knowledge of that . 

Q Okay. If it had been completed would you 

want a copy of it? 
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A Yes. 

MS. HARDING: 11. 

(Defendant's Exhibit 11 
marked for identification.) 

BY MS. HARDING: 

Q Dr. Oster, this is Exhibit Number 11, 

which is a November 22nd, 1996 letter, from Dana 

Brown.to Dr. Oster; is that right? 

A Yes . 

Q Do you recall receiving this letter? 

A I don't recall receiving it, but I'm sure 

I did. 

Q Okay. It says here that Ms. Brown is in 

the process of obtaining a copy of the Pregnancy 
Nutrition Survey, which was conducted through the 
WIC program. Have you ever received a copy of that 
survey? 

A I'm uncertain of that. 

Q You don't recall whether you've seen -- 

whether you have received a copy of it or not? 

A I don't recall whether or not I've 
received a copy of that. 
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Q Do you recall ever reviewing such a 
survey? 

A Are you referring to a particular 
document ? 

Q I'm referring to the document referred to 
in the November 22nd letter, the Pregnancy Nutrition 
Survey. Do you recall ever seeing or reading that? 

A Well, a survey is just a data gathering 
exercise. Are you referring to a report from the 
survey or the survey data themselves? 

Q I'm -- this document. Exhibit Number 11, 
states that this person, Ms. Brown, is attempting to 
obtain a copy of the Pregnancy Nutrition Survey. 

And I'm asking you if you've ever seen a copy of the 
Pregnancy Nutrition Survey or read it. 

A Not that I can recall. 

Q I take it then that you didn't use or rely 

on this Pregnancy Nutrition Survey in generating any 
of the estimates that you've made in this case; is 
that right? 

A That is correct. 

MS. HARDING: Oh, there was something. 
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referring back to Exhibit Number 10 -- can we take a 
short break? 

(Discussion had off the record.) 

BY MS. HARDING: 

Q Do you have Exhibit Number 10? I'll give 

it to you. 

A Do I? 

Q Here, I'll give you a copy of it. You'll 
see in the first paragraph, there's a reference from 
Mr. Scruggs that says, "please be advised the 
State's attorneys will offer their assistance in 
protecting you from any type of harassment from the 
defendants pertaining to your involvement as an 
expert witness in this case." 

Did you -- have you been harassed by any 
of the Defendants or anyone associated with the 
Defendants in relationship to this case? 

A Not to the best of my knowledge. 

Q Well, have you been or haven't you been? 

A Not to the best of my knowledge. 

Q How could you be harassed and not know it? 

A I have not been harassed to the best of my 
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knowledge. 

Q Did you express concern to Mr. Scruggs or 
anyone in his firm? 

A I believe in conversation with Mr. Young 

the issue of subpoenas had come up, of tax records, 
personal tax records and things of that sort. And I 
had expressed a concern to Mr. Young that X would 
expect that counsel for the Plaintiff would provide 
me with legal services and PAI with legal services 
should that be required. 

Q Have you received any subpoenas in 
relationship to this case from the Defendants? 

A No. 

Q Have you received any subpoenas relating 

to your tax records? 

A No . 

MS. HARDING: This is Exhibit Number 12. 

(Defendant's Exhibit 12 
marked for identification.) 

BY MS. HARDING: 

Q Dr. Oster, Exhibit Number 12 is a letter, 

September 26th, 1996 letter to Dr. Thompson from 
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Charles Mikhail. And I believe you're CCed on the 
letter; is that right? 

A That's correct. 

Q Do you know who Dr. Thompson is? 

A Well, the letter says he's a state health 
officer. 


Q Before reading that on the letter did you 

know who he was? 

A I know a number of Dr. Thompsons. 

Q Did you know who this particular Ed 

Thompson, M.D., was from the State of Mississippi? 

A Had you asked me who Ed Thompson was from 
the State of Mississippi, I would not have known. 

Q Did you ever contact Mr. Thompson? 

A I personally did not. 

Q Did somebody in your office ever contact 

him? 


A My assistant may have. 

Q Do you know whether she did or she didn't? 
A I do not. 

Q Did you ever direct her to contact him? 

A She was copied on all correspondence and 
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all materials that I received in this case, and she 
has been working quite closely with me and she had 
full license to contact everyone and anyone who 
might be a resource. 

Q Did she ever tell you that she 
contacted -- 

A No, but she does not routinely tell me 
everyone whom she contacts. 

Q Are you aware of any information that your 
office, your assistant, or you, has received from 
Dr. Thompson relating to this case? 

A Not offhand. 

(Defendant's Exhibit 13 
marked for identification.) 

BY MS. HARDING: 

Q Exhibit Number 13 is a September 26th, 

1996 letter from Charles Mikhail to Dr. Mary 
Currier. Before looking at this letter, did you 
know who Mary Currier was, Dr. Oster? 

A No. 

Q It says here that she's a state 

epidemiologist; is that correct? 
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1 A That's correct that the letter states 

2 that, ye s. 

3 Q Have you ever talked to Dr. Currier in 

4 relation to this case? 

5 A Not that I can recall. 

6 Q To your knowledge has anyone in your 

7 office ever talked to Dr. Currier in relation to 

8 this case? 

9 A I don't know. 

10 Q Did you ever direct anyone in your office 

11 to talk to Dr. Currier about this case? 

12 A I didn't -- I did not direct anyone in my 

13 office to talk to Dr. Currier about this case. 

14 Q You're CCed on this letter; is that right? 

15 A That's correct. 

16 Q Can you think of any information that you 

17 might have wanted to get from the state 

18 epidemiologist that might have related to your 

19 estimates in this case? 

20 A Could you repeat the question? 

21 Q Can you think of any information that you 

22 may have wanted to get from the state ep- -- the 
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Mississippi state epidemiologist that may have 
related to the estimates that you've made in this 
case ? 

A There were a variety of epidemiologic data 

that we used in generating our report. And I can 
imagine that we might have wanted to speak to the 
state epidemiologist. 

Q Have you ever confirmed with the state 

epidemiologist that any of the estimates that you've 
made in your report are accurate for the State of 
Mississippi? 

A No, I have not. 

(Defendant's Exhibit 14 
marked for identification.) 

BY MS. HARDING: 

Q This is Exhibit Number 14. This is a 

letter, October 21, 1996 letter, from Kathryn 

Wilkinson of Scruggs, Millette, to Dr. Oster; is 
that right, Dr. Oster? 

A That's correct. 

Q Okay. This letter says that you're being 

sent a transcript I'm sorry, a copy of Dr. 
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1 Leonard Miller's deposition and the exhibits to that 

2 deposition; is that right? 

3 A That's correct. 

4 Q Okay. Does this refresh your recollection 

5 as to whether or not you read or reviewed Dr. 

6 Leonard Miller's deposition? 

7 A I did not read it in detail. 

8 Q Did you peruse it as you did the Max 

9 deposition? 

10 A Perused it briefly. 

11 (Defendant's Exhibit 15 

12 marked for identification.) 

13 BY MS. HARDING: 

14 Q Dr. Oster, Exhibit 15 is a December 2nd, 

15 1996 letter from Amy Cobb of Scruggs, Millette, to 

16 you; is that right? 

17 A That's correct. 

18 Q And it says enclosed is "a copy of the 

19 Final Performance Report--Data-Management 

20 Capacity-Building for Preventive Health and Health 

21 Services Block Grant submitted by the Mississippi 

22 State Department of Health." 
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Do you see that? 

A Ido. 

Q Did you receive this document? 

A I'm sure I did. 

Q Do you recall reviewing it? 

A I recall giving it to my assistant. 

Q Do you know whether any portion of this 
document was used or relied on in generating the 
estimates that you've made for Mississippi? 

A If it's not mentioned in my report it 
wasn't used or relied upon. 

(Defendant's Exhibit 16 
marked for identification.) 

BY MS. HARDING: 

Q This is Exhibit Number 16. This is a 
October 29th, 1996 letter from Amy Cobb of Scruggs, 

Millette, to the damage team; is that right? 

A Yes. 

Q And you're listed as one of the recipients 
of this letter; is that right? 

A Yes. 

Q This letter refers to the document 
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entitled "The Economic and Social Implications of 
Cigarette Smoking"; is that right? 

A Yes . 

Q Did you receive a copy of that document? 

A I assume I did. 

Q And did you read it? 

A As with all materials I received, I 

perused it briefly. 

Q Okay. Did you or anyone in your office 

rely on it or use it in generating any of the 
estimates that you've used -- that you've generated 
for this case? 

A If it was not mentioned in our reports, it 

was not used or relied upon. 

Q And does this document -- have you relied 
on this document in forming any of the opinions that 
you have in this case? 

A Not to the best of my knowledge. 

(Defendant's Exhibit 17 
marked for identification.) 

BY MS. HARDING: 

Q I only have one copy of this. This is 
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Exhibit Number 17. It's an October 24, 1996 letter 

from Amy Cobb of Scruggs, Millette, to you, Dr. 
Oster; is that right? 

A That's correct. 

Q Okay. This letter refers to the enclosure 

of three documents, "A Report on Minority Health in 
Mississippi"; number two, MEDSTAT analysis; and 
number three, Medicaid demographic information. 

Do you see that? 

A Yes, I do. 

Q Do you recall receiving a copy of this 
information? 

(Mr. Young left the room.) 

A I don't recall, but I assume I did. 

Q Okay. You have no reason to believe you 

didn't? 

A I have no reason to believe I didn't. 

Q Do you -- do you recall reviewing this 

information that was included in this letter? 

A I recall perusing it briefly and giving 

copies to my assistant. 

Q Is -- was any of the information enclosed 
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in this letter used or relied upon by you or your 
assistant in generating the estimates that you've 
made for the State of Mississippi in this case? 

A I would have to inspect the documents in 
detail. 

Q If -- 

A If they were -- 

Q No, go ahead, I interrupted. If? 

A If they were not referenced in that report 

Q In your February 7th report? 

A In the February 7th report, then to the 
best of my knowledge they were not used and relied 
upon. Could there be information that's reported in 
here that's also reported in one of the documents we 
used, that may -- that possibility may exist. 

Q In other words, if there's information 
contained in the information that you received in 

this Exhibit Number 17, that is also contained in 

the documents cited in your February 7th report, 
that it may have been used? 

A That's correct. 
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Q But information that is not otherwise 
contained in the documents cited in your February 
7th report was not used or relied upon in generating 
those estimates; is that right? 

(Mr. Young entered the room.) 

A Could you repeat that? 

Q Any information that is not contained in 
the documents cited in your February 7th report was 
not used or relied upon by you -- let me repeat the 
question. Sorry, you can strike that. 

If there is information contained in the 
documents cited in this Exhibit 17 that is not in 
the reports that you cite in your February 7th 
letter, I mean report, then you didn't use that 
information in generating those estimates; is that 
right ? 

A I believe I understand your question and 
that is correct. 

Q Dr. Oster, in terms of the testimony that 
you are going to be providing at the trial in this 
case, which of your reports, the December 2nd report 
or the February 7th report, will you be relying on? 
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A February 7th. 

Q Do you intend to make any changes to that 
report prior to your testimony? 

A I have no plans to make any changes to 
that testimony. If I find out that something is in 
error, then I would assume that I would correct 
those errors. 

Q Are you doing any other work now or do you 

anticipate doing any other work prior to trial to 
determine whether there are any errors in your 
report ? 

A I'm not doing any work currently and don't 
plan to do work to ascertain whether or not there 
are errors. 

Q As I understand it, your office is 
currently engaged in discussions with Tucker Alan to 
attempt to get the number of low-birth-weight babies 
that -- to Mississippi Medicaid recipients and MCHP 
plan members; is that right? 

A We have engaged in discussions with Tucker 
Alan. I have not been convinced that they can 
generate reliable estimates. So at this point in 
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time I would intend to stick by the estimates that 
were reported in or set forth in my February 7th 
report. 

Q Do you know if Tucker Alan is continuing 
to try to generate the information that you've 
requested? 

A Tucker Alan does not work for me. You 
have to ask whomever they're working for. 

Q Have you requested the Mississippi counsel 
to ask Tucker Alan to do any further work on this 
issue? 

A I have not requested Mississippi counsel 
to request Tucker Alan to do work. 

Q Are you satisfied that the information 

that you were seeking in terms of the number of 
low-birth-weight babies for Mississippi Medicaid 
recipients or members of the MCHP plan cannot be 
obtained from the data tapes that exist? 

A Could you repeat that question, please? 

Q Are you satisfied that the information 
that you requested, which as I understand it is 
information on the numbers of low-birth-weight 
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babies to Mississippi Medicaid recipients and MCHP 
plan members, are you satisfied that that 
information cannot be obtained from the data tapes 
that Tucker Alan has? 

A I would not definitively state that it 
cannot be obtained. I have just not been convinced 
that it can be obtained with reasonable expense and 
within a reasonable time frame. 

Q Do you plan to do any other work that 

might confirm or -- that might confirm the results 
that you have generated in your report, in your 
February 7th report? 

A Could you define "work"? 

Q Do you plan to attempt to -- well, let me 
ask you this. Dr. Oster. You said that you 
routinely do analysis to make sure estimates that 
you provide are accurate; is that right? 

(Mr. Scruggs left the room.) 

A That's correct. 

Q What do you routinely do to do that? 

A I would look to the literature for studies 

of a similar nature that would either confirm or 
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refute estimates of the findings. 

Q So you would look to the literature to 

confirm or to refute, that would be one thing that 
you would do or would that be the only thing you 
would do? 

A That would be one thing that I would 
routinely do. 

Q Do you also routinely perform what you 
call sensitivity analysis on your estimates? 

A Can you define what you mean, 

"routinely"? 

Q Have you ever performed sensitivity 

analysis on estimates that you've made in the past? 

A Estimates of what? 

Q In any study or report that you've ever 

generated before that's been published, have you 
ever engaged in a sensitivity analysis to gauge the 
accuracy of your results? 

A Yes, I have. 

Q Do you intend to do that with this report? 

A No, I do not. 

Q Why not? 
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1 A I just don't intend to do that. 

2 Q You don't have any reason for not doing 

3 it? 

4 A I currently have no plans to perform 

5 sensitivity analysis. 

6 Q The report that you provided for 

7 Mississippi, the February 7th report, would you 

8 consider that a retrospective analysis? 

9 A Yes. 

10 Q Well, first of all, it's not a prospective 

11 analysis; is that right? 

12 A Could you define that term for me? 

13 Q Well, as I understand it, it's not -- as I 

14 understand the term in your field, it's not a study 

15 where you're looking at subjects and going into the 

16 future and studying them; is that right? 

17 A Following subjects forward in time, that's 

18 correct, it's not a retro -- it's not a prospective 

19 analysis. 

20 Q What do you consider to be a retrospective 

21 analysis? 

22 A One that makes use of existing data. 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 




96 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2 0 
21 
22 


Q So you would consider your February 7th 
report a retrospective analysis? 

A Yes, I would. 

Q When you were trying to estimate the 
number of live births to Mississippi Medicaid 
recipients, page number one of your report -- from 
now on, when I refer to your report, I'm going to 
refer to your February 7th report -- 

A That's fine. 

Q -- unless I state otherwise. Okay. 

Page number one of that report, I believe 
the very last sentence says, "Counts of the numbers 
of live births for MCHP beneficiaries were obtained 
by tallying the number of unique persons with 
hospital admissions in each calendar year with 
listed ICD-9-CM diagnosis codes." 

Do you see that? 

A Yes . 

Q How did you tally the numbers? Did you 

have a computer tape to do that? 

A No, those were provided to us by Tucker 

Alan . 
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Q So your office didn't personally tally the 
numbers, Tucker Alan did that? 

A That is correct. 

Q Dr. Oster, where did you get the 

information that allowed you to estimate the number 
of low-birth-weight babies born to Medicaid 
recipients and MCHP mothers? 

A Which information? 

Q Well, I'm asking you, what information did 

you use to get those numbers? 

A Could you repeat the question? 

Q What information or data did you use to 
generate your estimate of the number of 
1ow-birth-weight babies born to Medicaid recipients 
and MCHP mothers? 

A We used data from the Mississippi Division 
of Medicaid on numbers of reported live births for 
the years 1989 through 1995.■ We used counts of the 
numbers of live births for MCHP beneficiaries. 

Q And those were provided by Tucker Alan? 

A Provided by Tucker Alan for the years 1991 
through 1996. We used data from the Mississippi 
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Department of Health on the total numbers of 
low-weight births in Mississippi for the years 19 -- 
1989 through 1996. We also had estimates of the 
total numbers of births in the State of 
Mississippi - - 

(Mr. Scruggs entered the room.) 

Q To - - 

A - - for the - - 

Q I'm sorry. 

A For the period 1970 through 1995. 

Q To estimate the number of low births, you 
used the Mississippi Vital Statistics; is that 
right ? 

A We used those data to estimate the total 
number of low-weight births. 

Q Right. In your December 2nd report, to 
get that estimate, you used the data from the 
National Center of Health Statistics. 

A You'd have to show me my report. To what 
are you referring? 

Q I'm referring to the data that you used to 
estimate the number of low-weight births. 
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A Could you provide a reference to something 

in my report? Because I cannot find what you're 
referring to. 

Q It would be reference number two. 

A Yes. 

Q Is that right then, you used the - - 

A I presume it's correct, for the year 1992. 

Q Right. My question is, why did you decide 

to use the Mississippi Vital Statistics instead of 
the data from the health, U.S.? 

A I don't recall the precise reason, but it 

was likely because the actual data were available 
from Mississippi Vital Statistics. 

Q Okay. So that - - okay. Because the -- 

when the actual data from Mississippi is available, 
you prefer to use that as opposed to data that's not 
specific to Mississippi or that's not from 
Mississippi? 

A That's a general statement. I don't know 

that I would agree with it. In this instance we 
decided that it was better to use the data from 
Mississippi . 
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Q Okay. In the December 2nd report you used 
information for low birth weights under 2,500 
grams -- well, excuse me. 

You used information for low birth weights 
between 1,500 grams and 2,500 grams, and then a 
separate estimate for low births under 1,500 grams; 
is that right? 

A Could you repeat the question? 

Q In your December 2nd report, in generating 

your estimates for numbers of low births, you used 
two separate birth weight categories, 1,500 grams to 
2,500 grams and under 1,500 grams; is that right? 

A That is correct. 

Q In your February 7th report you didn't use 

the two birth weight groups; is that right? 

A No, that is not correct. 

Q In estimating the number of 
low-birth-weight babies you used two separate birth 
weight groups in the February 7th report? 

A In estimating the number of low-weight 

births we simply looked at the numbers less than 
2,500 grams. 
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Q Right. You didn't separate the -- 

A That is correct. 

Q You didn't -- okay. And when you generate 

an estimate like that, for instance if you generate 
an estimate for under 2,500 grams, you're going to 
be combining the average -- well, you're going to 
be -- let me ask you, when you use -- well, let me 
ask this question. 

Why did you only use the statistics for 
low birth weight under 2,500 grams in your February 
7th report? 

A Because I do not believe that the data 
were available at a sufficient level of 
disaggregation for all of the years for which we 
required them. 

Q When -- what data are you referring to? 

A The numbers of neonates born less than 
1,500 grams and between 1,500 and 2,500 grams. 

MR. SCRUGGS: Barbara, at some point can 

we break for lunch? 

MS. HARDING: Yeah, can we just finish 

this ? 
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MR. SCRUGGS: Sure. 

(Ms. Bosarge left the room.) 
BY MS. HARDING: 


Q For generating your estimate of the number 
of live births among Mississippi Medicaid recipients 
and MCHP recipients, did you use a different number 
each year? 

A Could you repeat your question, please? 

Q Did you have -- did you have the actual 

information from the Mississippi Vital Statistics 
for each year, 1970 to 1996, for the percentage of 
low-weight births to Mississippi, to people in 
Mississippi? 


A I believe those data were available for 
the years 1970 through 1996. 

Q Would that be reflected in table two? 

A Yes, that would be. 

Q The fifth column over, is that right, when 


it says -- 


A That's correct. 

Q -- Mississippi percentage low-weight 

births? 
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A That's correct. 

Q Each of those, each percentage would 

reflect the actual percentage for that year; is that 
right ? 

A It should. 

Q And that is the percentage to Mississippi 

generally and to Mississippi, the general 

population; is that right? 

A That is correct. 

MS. HARDING: You want to take a break 

now? 

MR. SCRUGGS: Yeah, if that's all right. 

(A lunch recess was taken at 12:08 p.m.) 
(Deposition resumed at 1:16 p.m.) 

(Mr. Biersteker entered the room.) 

BY MS. HARDING: 

Q Dr. Oster, as I understand it, you do not 
plan to make any changes to your February 7th report 
unless you discover that there is an error in your 
calculations; is that right? 

A Or an error in my data. 

Q Or an error in your data. What would you 
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consider to be an error in your calculations? 

A Two plus two equals three. 

Q So that would mean like an arithmetic 
error? 

A Arithmetic error. 

Q Okay. What would you consider to be an 
error in your data? 

A In the course of generating estimates of 

the costs of maternal smoking to Mississippi 
Medicaid program and MCHP, problems in data 
availability were encountered. We think we obtained 
the best available data and as of this point in time 
I think we used best and most available data. 

Should it come to my attention that, for 
example, for years in which we had to back project, 
make projections based on assumption of certain 
model parameters, should it come to my attention 
that data are available, I would cons -- I would 
deem that to constitute an error in data and seek to 
revise, revise it. 

Q As I - - 

MR. SCRUGGS: And I will represent to you 
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that any revisions like that, you'll be notified 
immediately and you'll have an opportunity to 
question him on any change. 

BY MS. HARDING: 

Q That's not the issue. As I understand it, 

Dr. Oster, the -- with the exception of the numbers 
of babies born to Mississippi residents, every other 
calculation in your report is an assumption, 
involves an assumption; is that right? 

A That seems to be a very general 
statement. I don't know that I'd agree with it. 

Q Well, okay, with regard to the estimate 
that you make of the number of low-birth-weight 
babies born to Mississippi Medicaid recipients, is 
that not an estimate based on the actual number born 
to Mississippi residents? 

A Yes, that is correct. 

Q So you make an assumption that the 
percentage of low births to Mississippi residents is 
the same as it is to the Mississippi Medicaid 
recipients; is that right? 

A Could you restate that, please? 
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Q You make an assumption when you determine, 
when you calculate the number of low-birth-weight 
babies born to Mississippi Medicaid recipients, that 
the percentage that applies to the Mississippi 
population is the same as the percentage that 
applies to the Mississippi Medicaid population; is 
that right? 

A That's correct. I think that's probably a 
very conservative assumption. 

Q It's an assumption, though, right? 

A It is an assumption. — 

Q With regard to the relative risks that you 
calculate, that calculation is made based on data 
from the national population; is that right? 

A It is based on data for the U.S., that is 
correct. 

Q And you make an assumption that the data 
from the U.S. is -- applies to the Mississippi 
Medicaid population; is that right? 

A We use those data to estimate the rates 

that apply to Mississippi. 

Q That's right. And when you make that 
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estimate, you are assuming that the relative risk 
that is for low birth weight and smoking in the U.S. 
population is the same as it is in the Mississippi 
Medicaid population; is that right ? 

A We are using it as an estimate of that 
parameter. 

Q In using that estimate, are you not 
assuming that the rate is the same? 

A Not necessarily. One can use biased 

parameter or biased estimators. 

Q Could you explain -- I don't understand 
what you're saying. 

A We are using it as an estimate. 

Q So you're saying that you aren't assuming 

that it's the same? Are you saying that you are not 
making the assumption that the relative risk for the 
U.S. population for smoking and low birth weight is 

A We're using that as an approximation of 
what the relative risk is in Mississippi, that is 
correct. 

Q When you calculate -- when you estimate 
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the prevalence of smoking among pregnant women in 
the Mississippi Medicaid population, you use data 
from the Pregnancy and Health Survey, I think; is 
that right? 

A That is correct. 

Q And what population is covered by the 
Pregnancy and Health Survey? 

A Well, we used, for Medicaid population, we 
used the prevalence rate among women whose method of 
hospital payment was public aid. 

Q Based on the U.S. population, right? 

A Based on the U.S. population, correct. 

Q And then you used that exact same 

prevalence number based on the U.S. population and 
use it and apply it to the Mississippi Medicaid 
population; is that right? 

A That's correct. 

Q Are you there not assuming that the 

prevalence number for the U.S. population, public 
aid population, is the same as the Medicaid 
population? 

A We are using it as an estimate of the rate 
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in the Mississippi Medicaid population. 

Q Well, since you don't want to say that 

you're assuming it's the same, do you believe that 
it's not the same? 

A I have no reason to believe it's not the 

same . 

Q So you believe that it is the same? 

A I have no reason to believe it's not the 

same . 

Q And you're using it to represent what the 
prevalence is for smoking for pregnant women in the 
Medicaid population? 

A I'm using it to estimate what the 
prevalence is. I have no reason to believe it's not 
the same. 

Q When you make your calculations as to the 
admission rates for low-birth-weight babies to NICU 
units, is the data that you used based on admission 
rates from the Mississippi Medicaid population? 

A No, it's not. 

Q What is it based on? 

A I believe it comes from an article by 


SHERRY ROE & ASSOCIATES, INC. 

http://legacy.library.ucsf.e(firitMtediflffaO0i/lpBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



110 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Phibbs, but let me double check. 

Q I think it's actually from Korenbrot. 

A Korenbrot, I'm sorry, it's the Korenbrot 

piece. 

Q Well, actually, to save time 

A It's the 13-county study of Medical 
recipients. 

Q From California; is that right? 

A That is correct. 

Q When you estimate the admission rates for 

low-birth-weight babies into NICU units, you're 
using data based on a survey done in California; is 
that right? 

A Study in California, that's correct. 

Q And when you then take that exact estimate 

from the Korenbrot article and then use it in your 
estimations for Mississippi, are you not assuming 
that the rate of admission is the same or very close 
to the same as the one that was used in California? 

A We have no reason to believe it is not an 
appropriate estimate of the rate in Mississippi j 

Q Do you have any reason to believe that it 
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1 is the appropriate rate for Mississippi? 

2 A I have no reason to believe that it's not. 

3 Q Well, my question is do you have any 

4 reason to believe that it is the appropriate rate 

5 for Mississippi? 

6 A To the best of my knowledge, data are not 

7 available from Mississippi with which to estimate 

8 that parameter. 

9 Q With regard to your estimated costs for 


10 

NICUs, 

you use data again from California; 

is that 

11 

right ? 




12 

A 

That's correct. 



13 

Q 

And once again do you have 

any reason to 

14 

believe 

that that data is correct for 

the State of 

15 

Mississippi -- 



16 

A 

I have no - - 



17 

Q 

-- Medicaid program? 



18 

A 

I have no reason to believe 

that 

the data 

19 

are incorrect . 



20 

Q 

Now, when you say that you 

do not 

plan to 

21 

make any changes to your February 7th 

report unless 

22 

you discover that there is an error in your 

data, do 
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you mean that with respect to each of those 
components of your report that we've discussed if 
you find that there is -- that your estimates are 
not applicable to Mississippi, that you're going to 
change your report? 

A Would you repeat the question, please? 

Q For each of the components of your report 
that we have just discussed, which I think are the 
percentage of low-birth-weight babies, the 
prevalence of smoking, the relative risk, the 
admission rate to NICUs and the cost for NICUs, for 
each of those components, if you were to find that 
the estimates that you use in your report are not 
correct, does that constitute in your mind an error 
in your data? 

A If I were to find that estimates and 
assumptions were incorrect, that would constitute an 
error. 

Q And then you would plan to change your 
report ? 

A I would seek to modify my estimates if I 
found data to be in error, that's correct. 
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1 Q Is there an active effort on your part to 

2 find the real data for any of those assumptions that 

3 you make? 

4 MR. SCRUGGS: Object to the form of that. 

5 The "real data"? 

6 THE WITNESS: There is no active effort 

7 underway. 

8 I am a health economist with a very active 

9 research shop, many colleagues. I have 

10 approximately 22, 23 colleagues with whom I work, 

11 they are familiar with the work I'm doing. If they 

12 come across data or they come across studies, they 

13 would think nothing of shooting it off to me with a 

14 note attached saying FYI. 

15 I am not actively engaged in any effort to 

16 confirm the validity of data and assumptions. I 

17 have no plans currently to submit an amended report 

18 to Scruggs & Millette. 

19 MS. HARDING: Take a two-minute break. 

20 (Discussion had off the record.) 

21 BY MS. HARDING: 

22 Q We're back on the record. 
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22 


Dr. Oster, with regard to the report that 
you provided to Mississippi on February 7th, you 
looked for the best data available to you to make 
your estimates; is that right? 

A That's correct. 

Q You didn't find any better data than the 
data that you used; is that right? 

A Had I found better data, I would have used 
better data. 

Q You are not currently looking for better 
data to supplement, support, or modify your report; 
is that right? 

A Could you define "looking"? 

Q Are you searching for data that's better 

than the data that you used in your Mississippi 
report ? 

A Could you define "searching"? 

Q Tell me what you don't understand about 

the word "searching". 

MR. SCRUGGS: Barb, excuse me just a 

minute. Let me make an objection. He's already 
asked and answered these questions. You've asked 
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1 them, he's answered them. 

2 You talked about his colleagues, if 

3 somebody gives him something, all that, all that 

4 line of questioning we spent 15 minutes on a few 

5 minutes ago. Now we're going back into it. 

6 MS. HARDING: I don't believe his answers 

7 are clear. That's why I'm asking the question. 

8 MR. SCRUGGS: I think they're about as 

9 clear as any witness can be. 

10 MS. HARDING: Are you directing him not to 

11 answer further? 

12 MR. SCRUGGS: No, no. What I'm saying is 

13 you have asked that question repeatedly, it's and 

14 been answered repeatedly, and we did a 15-minute 

15 little stint just a few minutes ago on this very 

16 issue. Now you're just arguing with the witness. 

17 BY MS. HARDING: 

18 Q Dr. Oster, are you currently or is anyone 

19 in your office currently searching for better data 

20 to support your February 7th report? 

21 MR. SCRUGGS: Same objection. 

22 THE WITNESS: Define "searching," please. 
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1 MS. HARDING: Again, I'm going to have to 

2 ask - - 

3 MR. SCRUGGS: Doctor, if you feel like 

4 you've given the best answer you can give to that 

5 question, just say that. 

6 THE WITNESS: If I opened The New York 

7 Times tomorrow morning and found an estimate 

8 reported therein that was applicable to my report, 

9 is that searching if I read it and recognize the 

10 fact that it may constitute a better estimate? If 

11 that is 

12 BY MS. HARDING: 

13 Q Is it correct that there is no systematic 

14 investigation in your office? 

15 A That is correct. 

16 Q And it's correct that you don't plan to 

17 conduct any kind of systematic investigation to look 

18 for better data to support your February 7th report? 

19 A Currently no systematic investigation is 

20 planned. 

21 Q Is it possible that between now and the 

22 time of your trial testimony that you may conduct a 
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1 systematic investigation to look for better data? 

2 A Not without instruction from counsel. 

3 Q Dr. Oster, what are the risk factors for 

4 low-birth-weight babies? 

5 A You'd perhaps best direct that question to 

6 an expert in clinical medicine and epidemiology. 

7 Q You are not an expert in epidemiology? 

8 A What do you mean by "expert"? 

9 Q Well, you told me to direct my question to 

10 an expert in epidemiology, and I'm asking you if 

11 you're one. 

12 A I don't have a doctorate in epidemiology, 

13 nor do I have an M.D. in medicine. 

14 Q So you don't consider yourself an expert 

15 in epidemiology, then? 

16 A What's an expert? 

17 Q Should I direct my questions to you or 

18 should I direct my questions to somebody else? 

19 A Which questions? 

20 Q The question which is what are the risk 

21 factors for low-birth-weight babies? 

22 A You should probably direct your question 
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to somebody whose field of expertise is the risk 
factors for low-weight birth. 

Q In light of your representation that I 

should direct those questions to somebody else 
because you may not have the expertise for that, do 
you -- are you aware of any risk factors for 
low-birth-weight babies? 

A I am aware of some risk factors for 
low-weight birth. 

Q Could you tell me which ones you're aware 
of, please? 

A In addition to maternal smoking? 

Q In addition to maternal smoking. 

A Income, socioeconomic status, nutrition, 
to name a few. 

Q Do you know of any others? 

A If given time to think longer and review 

materials, I probably could come up with a few more. 

Q At this time you can't think of any other 
risk factors for low-birth-weight babies? 

A I don't think that's what I said. 

Q Well, I'm asking you then at this time 
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1 could you tell me, without -- no, you don't have to 

2 review any literature. Without reviewing any 

3 literature or refreshing your recollection, I'm just 

4 asking you off the top of your head which -- what 

5 risk factors relating to low-birth-weight babies do 

6 you recall? 

7 A I recall the ones I gave you. I probably 

8 could come up with additional ones, but again I 

9 think it is a question that's best answered by an 

10 expert in neonatal medicine. 

11 Q Does your relative - risk calculation in 

12 your February 7th report take into account any of 

13 the risk factors that you've just listed aside from 

14 maternal smoking? 

15 A No, it doesn't take into account any of 

16 those additional risk factors, but it's important to 

17 note that that estimate is among the most 

18 conservative estimates that have been reported in 

19 the literature, including all of those that have 

20 netted out the effects of confounders. 

21 Q When you say all of those that have netted 

22 out the net confounders, is that the statement you 
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just made? 

A Effects of confounders. 

Q Effects of confounders. Could you tell me 
what studies those are, please? 

A May I look at the -- 

Q Well, before you look at your literature, 
do you know of any off the top of your head? 

A I have a poor memory for those sorts of 

things. I can certainly provide you with citations 
to some of those studies. My recollection is that 
the range of relative-risk estimates that have been 
reported have gone anywhere from about 1.7, 1.8, to 

about 2 and a half. 

Q Well, in your February -- in your January 

3rd letter that you wrote to Mr. Young in response 
to the questions posed by Mr. Biersteker, you cited 
one article that controlled for other risk factors 
for low-birth-weight babies. 

A Which one was that? 

Q That was the Nelson and Ellenberg 
article. Are there other articles that you would 
offer in support of the relative-risk calculation 
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1 that you've made in your February 7th report? 

2 A I have since come across additional 

3 articles. 

4 Q Okay. Could we get those, please? 

5 A I've not used those as the basis for the 

6 report, but have since come across additional 

7 articles. 

8 Q Okay. Could I get those, please, and we 

9 can mark them? 

10 A There's an article by Barros that was 

11 published in Pediatrics . There's also the Alameda 

12 County Low Birth Weight Study Group. Both of which 

13 report estimates, controlled and uncontrolled for 

14 smoking. 

15 MS. HARDING: In support of the 

16 re1ative-risk estimate that you make in your 

17 February 7th report, you have offered the article by 

18 Nelson and Ellenberg which we're going to mark as 

19 the next exhibit, which is Exhibit 18. And let's 

20 mark these as 19 and 20. 

21 (Defendant's Exhibit 18-20 

22 marked for identification.) 
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BY MS. HARDING: 

Q For the record, Exhibit Number 18 is the 
article "Predictors of Low and Very Low Birth Weight 
and the Relation of These to Cerebral Palsy," in 
JAMA , which is J-A-M-A, September 20, 1985. 

Exhibit 19 is the article "Cigarette 
Smoking and the Risk of Low Birth Weight: A 
Comparison in Black and White Women," from the 
journal Epidemiology . 1990. 

Exhibit 20 is an article titled 
"Comparison of the Causes and Consequences of 
Prematurity and Intrauterine Growth Retardation: A 
Longitudinal Study in Southern Brazil." 

MR. SCRUGGS: That's not one you just 

handed me, was it? 

MS. HARDING: No, those were the ones Dr. 
Oster just handed me. 

MR. SCRUGGS: I'm sorry. 

BY MS. HARDING: 

Q It's Pediatrics . 1992. 

Dr. Oster, I'm going to ask you about the 
Nelson and Ellenberg study first. 
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A It's been a while since I looked at that. 

Q I understand. I'm not going to ask you -- 
I'm going to ask you what you recall about it 
without having read it. When is the last time you 
read it? 

A I don't really recall when last it was 
that I read it. 

Q Do you know what population is studied in 
Nelson and Ellenberg's study? I'm not asking you to 
read it. I'm asking you if you know. 

A Off the top of my head, no. 

Q Do you know whether it was a Medicaid 
population or a poor population? 

A Off the top of my head, no. 

Q Do you know when the pregnancies that were 
studied in the article occurred? 

A Off the top of my head, no. 

Q Do you know whether that study controlled 
for prenatal care? 

A Off the top of my head, no. 

Q You can take a look if you want. 

A Do you want to test my reading abilities? 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



124 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2 0 
21 
22 


Q Well, I'll represent to you that it 
doesn't. Do you have any reason to believe it did? 

A If you represent it doesn't, I have no 
reason to believe it did. 

Q Do you know if it controlled for alcohol? 

A Are you representing that it didn't? 

Q Well, I'm asking you if you know. Do you 
know whether it controlled for alcohol? 

A Would you like me to read the article and 
tell you whether or not it controlled for alcohol? 

Q No, I'm asking you if you know whether it 
controlled for alcohol. 

A Off the top of my head? 

Q Off the top of your head. 

A I don't know. 

Q You have represented this study as a study 
that controlled for various risk factors. And I'm 
asking you whether you know of any of the risks 
factors that it controlled for. 

A Could you tell me where I've represented 
that? I don't believe it's referenced in my report. 

Q In your January 3rd letter, which is -- I 
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1 don't know what exhibit it is right now. On number 

2 nine, you were asked, "Produce any documents that 

3 refer or relate to any attempt or consideration by 

4 Dr. Oster of the effect of controlling for other 

5 risk factors for low birthweight in his study." 

6 Your answer is, "You will find the 

7 following document in Exhibit 5 that accompanies 

8 this letter." And you cite the Nelson and Ellenberg 

9 study. 

10 And then you can read what you say after 

11 that for the record. It's number nine. Can you 

12 read for the record what it says at the -- at number 

13 nine on that exhibit? 

14 A "You will find the following document in 

15 Exhibit 5 that accompanies this letter: 

16 "Nelson KB, Ellenberg JH. Predictors of 

17 low and very low birth weight and the relation of 

18 these to cerebral palsy, JAMA . 

19 "This article, which controls for several 

20 other risk factors for low-weight birth, was the 

21 source of the relative-risk estimates used in my 

22 1988 publication. These estimates are largely 
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consistent with those derived in my December 2, 1996 

report." 

Q And my question to you is do you know what 

factors that study controlled for, without looking 
at the study? 

A Without looking at the study, no. 

Q Do you know whether the Nelson and 
Ellenberg study examined statistical interaction 
between socioeconomic status and smoking? 

A Without looking at the study, no. 

Q Are you aware of any study that has 
examined a statistical interaction between 
socioeconomic status and smoking, examining low 
birth weight? 

A Yes. Article by Kleinman and Madans, "The 
Effects of Maternal Smoking, Physical Stature, and 
Educational Attainment on the Incidence of Low Birth 
Weight." That is not the -- that study explores the 
relationship between maternal smoking, the 
statistical association between maternal smoking and 
SES . 

Q Does it examine a statistical interaction 
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between those two? 

A A statistical interaction? It recognizes 

the fact that the two are correlated. 

Q I understand that. But does it examine a 

statistical interaction? 

A Is that the purpose of the study? 

Q No, I'm just asking if -- 

A I don't know what -- if you could define 

your terms. I don't know what it means to examine. 

Q Well, do you know what a statistical 
interaction is? 

A A correlation in association. 

MS. HARDING: Let's -- what are we on, 

Number 21? Let's mark that Number 21. 

(Defendant's Exhibit 21 
marked for identification.) 

MR. YOUNG: Barbara, what is that you just 

marked? 

BY MS. HARDING: 

Q Sorry, Exhibit Number 21 is "The Effects 

of Maternal Smoking, Physical Stature, and 
Educational Attainment on the Incidence of Low Birth 
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Weight." 

Dr. Oster, when you're examining low 
birth -- smoking and low birth weight, it's possible 
that where you have low socioeconomic status smoking 
could not be associated with low birth weight, but 
where you have high socioeconomic status it could be 
associated with low birth weight; is that correct? 

A I'm not sure I understand your question. 
Could you rephrase it or repeat it? 

Q I'm just asking you if it's possible that 

when you're examining the relationship between 
smoking and socioeconomic status, that it is 
possible that you could have a high socioeconomic 
status and smoking would be associated, and have a 
low socioeconomic status and smoking would not be 
associated? 

A Could you cite me a study? 

Q No, I'm just asking you if -- 

A Talking hypotheticals here? 

Q Hypothetical, is that a possibility? 

A Well, anything's possible hypothetically. 

Q From a statistical or from a 
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epidemiological standpoint, is that a possibility? 

A Hypothetically? 

Q Yes . 

A Sure. 

Q What studies of smoking and low birth 

weight do you consider to be most persuasive? 

A Probably my own published back in 1988. 
Talking about other than that one? 

Q Other than yours. 

A What do you mean by "persuasive"? 

Q Well, you've -- you've given me three or 

four studies today. Are these the studies that you 
would consider to be most persuasive on the issue of 
smoking and low birth weight? 

A I have been very concerned that the 

estimates that I provided to counsel be 

conservative. It's a general principle that I hold 
to not only in the work that I've done in 
conjunction with the Mississippi case, but in 
general in all of my research. 

I have as a consequence been involved in 
an effort since that report was produced to continue 
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to glean information from the literature relating to 
the relative risks of low-weight birth among women 
who smoked to ensure that the estimate that we 
employed was not -- was indeed conservative and did 
not over call the state of the or the true impact of 
maternal smoking on the probability of low-weight 
birth. 

All of the estimates that I have been able 
to come up with to date have suggested that the 
estimate that we employed in the report of February 
7th is among the most conservative that I have seen 
reported out in the literature. 

Q And when you're -- right now you're 

talking about your estimate for relative risk; is 
that right? 

A I thought that's what you were talking 

about. 

Q I am, but I just wanted to make sure 
that's what you were still talking about. 

A Correct. 

Q You weren't talking about each of the 

estimates? 
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A No, I was talking about the estimate for 
relative risk. 

Q Would you agree that the principal 
methodological issue in any retrospective study is 
the likelihood that the effect of what is being 
studied is confounded with the effects of other 
characteristics in the population? 

A No. 

Q You would not? 

A No. 

(Mr. Young left the room.) 

(Defendant's Exhibit 22 
marked for identification.) 

THE WITNESS: Can you make certain that I 

get all of my -- actually, I would like my originals 
back because they are marked up. 

BY MS. HARDING: 

Q Yeah, we will at a break or at the 

conclusion, we'll get - - we'll change this and give 
you your originals back and make copies . 

A Because the ones that have been returned 
to me so far have been the copy, not the originals. 
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Q Okay. We will do that at a break. 

A Thank you. 

Q Dr. Oster, I have -- you have it, okay. 
Exhibit Number 22 is an article entitled "The 
Cost-Effectiveness of Transdermal Nitroglycerin in 
the Michigan Medicaid Program: A Preliminary 
Report"; is that right? 

A That's correct. 

Q Were you one of the authors of this 
article? 


A I was. 

Q If you could turn to page -- the second 

page of the article. The bottom of the page, under 
methods, could you read the first line there, 
please? Could you read it out loud for the record? 

(Mr. Young entered the room.) 

A Which one now would you like me to read? 

Q Under methods, the first line. 

A The principal methodological issue in any 

retrospective evaluation study is the likelihood 
that the effect of treatment, parens, i.e., comma, 
TDN versus LAOs, close parens, on outcomes is 
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confounded with the effects of other characteristics 
on which treatment and control groups differ. 

Q When you made that statement, was it true 

at the time that you made it? 

A I was not the first author. Dan Huse was 

the first author. 

Q Would you -- do you disagree with the 

statement that is in the article that you were one 
of the authors of? 

A No, I don't disagree with the statement. 
But I don't believe that was the question that you 
asked me. 

MS. HARDING: Could you go back and read 

the question that I asked him before we read that 
statement ? 

(The Notary read back as requested.) 

BY MS. HARDING: 

Q Now, I understand that that's not the 

exact quote that you just read back, but is there 
something different about the statement I asked you 
than the statement there? 

A My recollection is you asked the most 
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important. Is that -- 

Q I think I said -- 
A Is that a verbatim reading? 

Q That was a verbatim reading that she just 

read . 


A It's certainly an important methodologic 
issue. I would not disagree with the statement. 

Q Do you believe that the relative risk of 

low birth weight among smokers is the same in the 
general U.S. population as it is in the Mississippi 
Medicaid population? 

A The relative risk of what? I'm sorry. 

Q The relative risk of smoking for low birth 

weight amongst -- is the same in the general 
population and in the Mississippi Medicaid 
population. 


MR. SCRUGGS: State that again, Barbara, 

please, for me. 

BY MS. HARDING: 


Q Do you believe that the relative risk of 
smoking for low birth weight is the same in the -- 
A You mean the relative risk of low birth 
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1 weight among smokers relative to non-smokers? 

2 Q Yes, that's what I mean. 

3 A Could you perhaps restate the question 

4 then? 

5 Q Do you believe that the relative risk of 

6 low birth weight among smokers versus non-smokers is 

7 the same in the general population as it is in the 

8 Mississippi Medicaid population? 

9 A I have no reason to believe that it's 

10 different. 

11 Q Aside from the articles that we've already 

12 marked as exhibits today, do you have any other 

13 support for your belief? 

14 A Aside from -- 

15 MR. SCRUGGS: I'm sorry. Belief that? 

16 BY MS. HARDING: 

17 Q Your belief that there is no difference in 

18 the relative risk of low birth weight between 

19 smokers and non-smokers in the U.S. population and 

20 the Mississippi Medicaid population. 

21 A I'm not sure I understand your question. 

22 These, these articles don't relate to the issue of 
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comparability of Mississippi and U.S. rates. 

Q I understand that. These articles you 

have tendered as supporting the relative-risk 
calculation that you use in your February 7th 
report; is that right? 

A That is correct. 

Q And then I asked you the question, do you 
believe that the relative-risk calculation that you 
have made in your February 7th report, which is 
based on the U.S. population, is the same in the 
Mississippi Medicaid population? 

A I have no reason to believe it's 
different. 

Q And you said -- exactly right. And I'm 
asking you if you have any other support for that 
proposition. 

A Nothing - - nothing other than what has 
been offered so far. 

Q Do you agree with the statement that a 

representative sample of the United States would not 
accurately portray the Mississippi population? 

A Portray in what respect? 
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Q Demographically. 

A Certainly portray the nationality. Please 

define terras. 

Q Do you have any reason to believe that a 

representative sample of the United States would not 
accurately represent the Mississippi population? 

A With respect to what? 

Q Dr. Oster, what do samples generally 

represent ? 

A Samples are observations from larger 

universe, from a larger universe. And one looks at 
specific variables for those sampled observations to 
get a sense of what the characteristics of the 
universe are. But I really don't understand what 
your question relates to. There -- 

Q Well, let me ask you a question. 

A Let me try and provide an answer. 

Q Is it true that the estimates that you've 

made for Mississippi depend on the accuracy with 
which the true relationship between smoking during 
pregnancy and low birth weight are measured by the 
data in the 1992 U.S. vital statistics? 
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A Seems like a very general question. Could 
you ask that again, please? 

Q Isn't it true that your estimates for 

Mississippi depend upon the accuracy with which the 
true relationship between smoking during pregnancy 
and low birth weight are measured by the data in the 
U.S. 1992 vital statistics? 

A No, I would not agree. The only thing it 
depends upon is the accuracy of the relative-risk 
estimate. 

Q Does your relative-risk estimate depend 
upon the accuracy with which the true relationship 
between smoking during pregnancy and low birth 
weight are measured by the data from the 1992 U.S. 
vital statistics? 

MR. SCRUGGS: Would you ask that -- would 
you read that question back for me, please, do you 
mind? 

(The Notary read back as requested.) 

MR. SCRUGGS: Okay. I object to the form 

based on the word "depend". It either is or isn't. 

MS. HARDING: The question still stands. 
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MR. SCRUGGS: You can answer, if you can. 

THE WITNESS: Repeat the question please, 

once more. 

MS. HARDING: Could you repeat the 

question again, please? 

(The Notary read back as requested.) 

THE WITNESS: Yes. 

BY MS. HARDING: 

Q Dr. Oster, do you know what the prevalence 

of smoking is in the Mississippi Medicaid 
population? 

A Not offhand, no. 

Q Do you know what the prevalence of smoking 
is in the Mississippi Medicaid population for any 
year? 

A I don't recall exact data. 

Q Do you know -- are you aware that it 

exists? 

A To the best of my knowledge those data do 
not exist . 

Q Do you know what the prevalence of smoking 

is among pregnant women in the Mississippi Medicaid 
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1 population for any year? 


2 

A 

To the best of my knowledge those data do 

3 

not exist. 


4 

Q 

Do you know what the prevalence for 

5 

smoking 

is among employees of the State of 


6 

Mississippi for any year? 


7 

A 

No, I do not . 


8 

Q 

Do you know what the prevalence of 

smoking 

9 

is among 

pregnant women who are employees 

strike 

10 

that . 



11 


Do you know what the prevalence of 

smoking 

12 

is in the State of Mississippi? 


13 

A 

I don't recall the exact number. 


14 

Q 

Have you seen that somewhere in the 

past ? 

15 

A 

I'm sure I have. 


16 

Q 

Do you know what the prevalence of 

smoking 

17 

is among 

pregnant women for the State of 


18 

Mississippi? 


19 

A 

No, I do not. 


20 

Q 

How did you estimate the prevalence 

o f 

21 

smoking in the Mississippi Medicaid population? 

22 

A 

In the Mississippi Medicaid population? 
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Q Uh-huh. 

A We used data from the 1992 U.S. National 
Pregnancy and Health Survey. 

Q Do you know whether the data that you 
relied on for smoking prevalence showed different 
rates of smoking during pregnancy for blacks and 
whites ? 

A I believe they do. 

Q Did you use the different prevalence rates 

for blacks and whites in your calculation of 
prevalence for pregnant women on Medicaid? 

A No, we used an aggregate estimate. 

Q Why did you use an aggregate estimate? 

A We felt it was most appropriate at the 

time . 

Q Do you still believe it's most 
appropriate? 

A One could certainly refine the granularity 
with which our calculations were done. That effort 
would require race-specific data, not only for the 
prevalence of smoking but for other parameters as 
well. 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(t»ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



142 



1 Q What other parameters would you have to 

2 have it for? 

3 A If one wanted to make -- generate 

4 race - specific estimates, all of the parameters. 

5 Q Could you tell me what they are? 

6 A The numbers of live births, the percentage 

7 of low-weight births, and so on. 

8 Q I understand. In order to generate a 

9 prevalence of smoking among pregnant women, wouldn't 

10 a more accurate -- wouldn't you get a more accurate 

11 prevalence for the Mississippi population if you 

12 used the statistics available from the National 

13 Institute on Drug Abuse for the prevalence of 

14 smoking among black and white women, and then 

15 applied those separate prevalence numbers to black 

16 women and white women in Mississippi? 

17 A Would you repeat the question, please? 

18 Q Well, it's possible for you to determine 

19 the percentage of black and white women in the 

20 Mississippi population; isn't that right? 

21 A That's correct. 

22 Q And it's possible for you to determine, on 
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the national population, the prevalence of smoking 
among pregnant women for black and white women; is 
that right? 

A That is correct. 

Q Wouldn't it then be possible to use the 
prevalence rates for blacks to get the prevalence 
rate for blacks in Mississippi for pregnant women? 

A It might be, but I'd have to think about 
that question a little bit more. 

Q Dr. Oster, in terms of the data that you 
used throughout your report, if you had data 
specific to the Mississippi Medicaid population, you 
used that; is that right? 

A If I had data specific to the Mississippi 
Medicaid population, I believed I used that, yes. 

Q And if you had data specific to the State 
of Mississippi, you used that; is that right? 

A As a general principle? 

Q As a general principle. 

A I don't know that I could agree with it as 
a general principle. 

Q Well, let me ask you this. Are you aware 
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of any data that you had on the State of Mississippi 
that would have been relevant to one of your 
calculations that you didn't use and you used in 
place of it something outside of the State of 
Mississippi? 

A I don't recall electing to use bad data in 

lieu of good data. 

Q When you received the Mississippi Vital 

Statistics -- I assume that you received those from 
the lawyers for Mississippi; is that right? 

A Yes . 

Q Did you get the entire report or did you 
get just certain pages? Why don't we mark that. Is 
that the Mississippi Vital Statistics? 

A Yes . 

Q Is that the data that you got for 

Mississippi? 

A These are selected information from the 

Mississippi Vital Statistics. 

Q So it's selected information, it's not the 

entire report for each year? 

A No. I believe we had to send those back 
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to Scruggs, Millette, so they could be provided to 
you . 

Q Oh, so at one point you had each of the -- 

A We didn't have them very long because we 

had to ship them all back to Mississippi, and we 
never got them back. So -- 

Q Okay. Did you select the data that you 
wanted out of the Mississippi Vital Statistics 
reports ? 

A Yes . 

Q Okay. That wasn't selected for you by the 

attorneys ? 

A No. 

Q Okay. So you looked through the Vital 

Statistics reports to determine -- 

A We had the reports and we selected the 
data we wanted. 

Q You determined what data you wanted? 

A That is correct. 

Q Okay. Actually, since that's selected, 

why don't we — well, do you know whether the 
Mississippi Vital Statistics have data on the 
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1 prevalence of smoking among pregnant women? 

2 A On the prevalence of smoking among 

3 pregnant women? 

4 Q In the State of Mississippi. 

5 A I don't believe that they do. 

6 (Defendant's Exhibit 23 

7 marked for identification.) 

.8 BY MS. HARDING: 

9 Q Would you have used the prevalence of 

10 smoking among pregnant women for the State of 

11 Mississippi if you had that data? 

12 A Not necessarily. 

13 Q Why not? 

14 A Prevalence of smoking among all women in 

15 the State of Mississippi? 

16 Q Uh-huh. 

17 A Because it doesn't relate to a Medicaid 

18 population. 

19 Q Why would you consider that important? 

20 A Because the prevalence of smoking is 

21 correlated with socioeconomic status and it's 

22 probably best to use estimates specific to Medicaid, 
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the Medicaid population. 

Q Do you expect the smoking population in a 
Medicaid or a poorer, low socioeconomic status 
group, to be lower or higher than in the general 
population? 

A Would I expect socioeconomic status to be 

lower in a Medicaid population? 

Q I'm sorry. Would you expect the smoking 

prevalence among pregnant women -- well, just the 
smoking stat, let's just stay with that. Would you 
expect the smoking prevalence to be lower or higher 
in a lower socioeconomic group? 

A I'm not an expert on smoking prevalence. 

I would let the data speak to me. 

Q Do you have any thought on how you would 

expect that to go? 

A I don't think I have any pre conceived 

notions. I would be concerned as an analyst that 

that rate may differ. 

Q I'm sorry, the rate between? 

A The rate may differ between the Medicaid 

and non-Medicaid populations, and that a Medicaid 
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specific rate for the U.S. in general would 
constitute a better estimate for the Mississippi 
Medicaid population than a Mississippi specific 
estimate for the general population. 

Q Why would you think that? 

A I would think that because the 
socioeconomic status and Medicaid eligibility, which 
would obviously be correlated with socioeconomic 
status, is probably highly correlated with smoking. 

Q In the sense that people of a lower 
socioeconomic status probably smoke more than people 
of a higher socioeconomic status? 

A That's correct. 

Q Is that a widely-held belief among experts 
in that field? 

A I've seen such findings cited in the 
literature on numerous occasions, but I'm not per se 
an expert on smoking prevalence patterns. 

Q Have you ever seen the opposite, have you 
ever seen authority suggesting the opposite? 

A The opposite being? 

Q Being that people of a lower socioeconomic 
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status actually smoke less. 

A I don't recall ever having seen that, but 
I wouldn't be surprised if I did. 

Q Would you be surprised by it? 

A Depends how low the socioeconomic status 
was. Despite nicotine addiction, at some point 
people have to choose between food and tobacco. So 
at a low enough socioeconomic status, I can imagine 
that very low SES might be -- smoking prevalence 
might be lower. 

Q But until they get to the point where 
they're having to choose between food and 
cigarettes, you would believe that the smoking 
prevalence would actually be lower for poorer women? 


15 

A My 

beliefs 

are no better 

than a 

16 

layperson's 

with respect to issues 

of smoking 

17 

prevalence. 




18 

MR 

. SCRUGGS 

: Take a break, Barbara? 

19 

MS 

. HARDING 

: Pardon me? 

Sure . 

20 

MR 

. SCRUGGS 

: Is this a ■ 

good time? 

2 1 

MS 

. HARDING 

: No, that's 

f ine . 


22 


(A short recess was taken at 2:19 p.m. 
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(Deposition resumed at 2:41 p.m.) 

(Mr. Scruggs, Mr. Gruenloh and Ms. Bosarge are not 
present.) 

BY MS. HARDING: 

Q Dr. Oster, would you agree that it is 

inappropriate to generalize directly from a largely 
white population to a black population or to a 
largely black population? 

A As a general statement I would not agree 
with that. 

Q You would not agree with that. Why not? 

A I would have to know what the specifics 

were . 

Q What specifics would you have to know? 

A What the question was. 

Q Well, let's say you're trying to calculate 
the prevalence of smoking. Would it be 
inappropriate to take a prevalence that's calculated 
from a largely white population and apply it to a 
largely black population? 

MR. YOUNG: Object to wording 

"inappropriate". 
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(Phone rang.) 

MS. HARDING: Why don't you wait one 

second. 

(Discussion had off the record.) 

THE WITNESS: Start again with the 

question. 

MS. HARDING: Would you repeat the 
question, please? 

(The Notary read back as requested.) 

MR. YOUNG: Same objection as to the word 

"inappropriate". 

THE WITNESS: It depends what the 

objective was that one was trying to address. 

BY MS. HARDING: 

Q The objective is you're trying to 
calculate the most accurate estimate of the 
prevalence of smoking in a largely black 
population. And the question is would it be 
inappropriate to use an estimate of the prevalence 
of smoking that's based on a largely white 
population? 

MR. YOUNG: Object to the form. 
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THE WITNESS: There are probably a number 

of predictors of smoking status, smoking prevalence, 
in addition to race. So I don't know that I could 
answer that question with a general statement. 

BY MS. HARDING: 

Q If you knew that the difference in smoking 
prevalence between the black and the white 
population were, let's say, at least or there was a 
twofold difference, in other words that whites 
smoked at least twice as much as blacks did, would 
you then agree that it would be inappropriate to use 
a smoking prevalence that's calculated from the 
largely white population as an estimate for the 
prevalence of a largely black population? 

MR. YOUNG: Object to the term 

"inappropriate" . 

THE WITNESS: As a general statement I 
can't agree. 

BY MS. HARDING: 

Q Why can't you agree with it? 

A Because it's a general statement. 

Q Okay. If you'll turn to page number 15 of 
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1 the Mississippi Vital Statistics. 

2 A Uh-huh. 

3 Q Do you see the prevalence of smoking 

4 amongst white and blacks in the Mississippi 

5 population? 


6 

A 

I do . 


7 

Q 

What is the prevalence of smoking among -- 

8 

this I 

guess would be pregnant mothers in the 


9 

Mississippi population? 


10 

A 

Total prevalence? 


11 

Q 

For white women. 


12 

A 

White women? 


13 


MR. YOUNG: Wait, I want to object to 

the 

14 

form . 

I believe you said pregnant women. 


15 


THE WITNESS: This is pregnant. 


16 

BY MS . 

HARDING: 


17 

Q 

This is pregnant women. 


18 

A 

This is tobacco use during pregnancy, 

I 

19 

believe 

the number is 21.4 percent. 


2 0 

Q 

And what is the prevalence of smoking 


21 

among pregnant women in Mississippi for black women? 

22 

A 

As reported here it's 8 percent. 
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(Defendant's Exhibit 24 
marked for identification.) 

(Mr. Gruenloh entered the room.) 

BY MS. HARDING: 

Q Okay. This is the data that you used to 
calculate the prevalence number that you rely on for 
your report; is that right? 

A That's correct. 

Q And the prevalence for smoking for white 
women that you use is -- what is that number? 

A What's your question, please? 

Q The prevalence of smoking that you use in 
your calculations is based on the method of hospital 
payment, public aid; is that right? 

A That's correct. 

Q That's 29 percent -- 

A That's correct. 

Q -- as set forth in this document; is that 

right ? 

A That's correct. 

Q Now, looking down at the bottom of the 

document, can you, based on the numbers of people in 
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1 the population, determine what percentage of the 

2 population was white and what percentage of the 

3 population was black? 


4 

A 

Yes . 




5 

Q 

Okay. Now, I'm going to tell you what my 

6 

calculations are and you can assume 

that 

they' 

re 

7 

correct. 

And if you find out later 

that 

they' 

re 

8 

not, we can correct the record. 




9 


My calculations show that 

70 percent 

of 

10 

that public aid population in this survey 

was 

white 

11 

and that 

24.3 percent of that population 

was black. 

12 

Will you 

assume that that's correct? 




13 

A 

I'll assume that that's correct 

■ 


14 

Q 

Okay. And as I understand 

it, 

you don't 

15 

know what 

the percentage of -- the percentage 

of 

16 

blacks and whites in the Mississippi 

Medicaid 


17 

population is, do you? 




18 

A 

You asked - - 




19 


MR. YOUNG: Object to the 

form. 



2 0 

BY MS. HARDING: 




21 

Q 

I'm sorry, go ahead. 




22 

A 

You asked me if I recalled 

what 

the 

number 
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was right off the top of my head? 

Q As I understood it, you said you didn't 
know it. 

A I believe you asked me if I knew it off 
the top of my head. 

Q Okay. Do you know it off the top of your 

head? 

A No. 

Q Did you know it at some point? 

MR. YOUNG: I'm going to object to the 

form as to "some point." He's produced the 
demographic information from the Medicaid department 
here today as a document. So I want to object to 
the form, "at some point." 

BY MS. HARDING: 

Q Okay. Would you agree that the 

Mississippi Medicaid population has a higher 
percentage of blacks than whites in it? 

A If shown the data indicating that it has a 
higher percentage of blacks than white, yes, I would 
agree . 

Q Okay. I want you to assume that the 
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1 Mississippi Medicaid population has a higher 

2 percentage of black women than it does white women. 

3 MR. YOUNG: Object to form. Are we 

4 talking about every year? Have we got a year in 

5 mind? 

6 BY MS. HARDING: 

7 Q Let's say 1992. My question, Dr. Oster, 

8 is if you knew that the - - well, you know that the 

9 percentage, that the prevalence of smoking -- strike 

10 that. 

11 You know that the population that you took 

12 your prevalence statistics from is a largely white 

13 population, would you agree with that? 

14 A Yes. 

15 Q Okay. Would you -- based on what I've 

16 told you and that I've asked you to assume, that the 

17 Mississippi Medicaid population is a largely black 

18 population, based on that assumption. 

19 A Is that a question? 

20 Q I'm just looking, okay. Would you agree 

21 that it would be inappropriate to take the 

22 prevalence of smoking from the largely white 
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population and apply it to the largely black 
population? 

MR. YOUNG: Object to the term 

"inappropriate." 

THE WITNESS: No, I would not agree that 
it's inappropriate. 

BY MS. HARDING: 

Q Dr. Oster, in the Mississippi Vital 
Statistics, Exhibit Number 23, you see that the 
prevalence of smoking among blacks is 8 percent; is 
that right? 

A As reported here, yes. 

Q And the prevalence of smoking among white 
pregnant women is approximately 21.4 percent; is 
that right? 

A That's correct. 

Q Could you turn to page 67 of that same 

report? This is the incidence of live births 
weighing less than 2,500 grams at birth in 
Mississippi; is that right? 

A That's correct. 

Q And this is the data that you used to 
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1 estimate the number of live births in the 

2 Mississippi Medicaid population; is that correct? 


3 

A 

Which data? 


4 

Q 

The total -- the percent of births that 

5 

are - - 

well, let me ask you, what data did you 

use 

6 

to estimate the births less than 2,500 grams? 


7 

A 

I used data from Mississippi Vital 


8 

Statistics. 


9 

Q 

And I'm asking you is this the data that 

10 

you used? 


11 

A 

For 1992? 


12 

Q 

Yes . 


13 

A 

I would have to check the report. I 

don' t 

14 

believe 

it's incorrect, but let me check. 


15 


Well, the numbers look largely consistent, 

16 

but I don't think the data were taken from this 


17 

table , 

if that's your question. 


18 

Q 

Were they possibly averaged over the 

five 

19 

years ? 



2 0 

A 

No, I'm looking at our -- we have an 

exact 

21 

estimate of 9.92 percent for 1992. So my guess 

i s 

22 

we were 

working with the absolute amounts, not 

the 
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1 averages reported in this particular table. 

2 Q Okay. In this particular table on page 

3 67, it shows that the incidence of low birth weight 

4 is higher among black women than it is among white 

5 women; is that right? 

6 A That's correct. 

7 Q And we've also noted from page 15 of the 

8 same report that the prevalence of smoking among 

9 black women is significantly less than among white 

10 women during pregnancy, right? 

11 A That's correct. 

12 Q Do you know -- do you have any explanation 

13 as to why the incidence of low birth weight would be 

14 higher among black women even though they smoke 

15 less? 

16 MR. YOUNG: I'm going to object to the 

17 form, as to which population are we talking about? 

18 Just in generally in Mississippi? 

19 BY MS. HARDING: 

20 Q Talking about the population that's 

21 represented in the vital statistics of Mississippi 

22 in 1992. 
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A Repeat the question, please. 

Q Do you -- do you have any explanation as 
to why the incidence of low birth weight would be 
higher among black women in Mississippi in 1992, 
despite the fact that they smoked less than white 
women? 

A As I understand it, there are multiple 
risk factors for low-weight birth, and the non-white 
population in Mississippi could have had many more 
of those risk factors on average than the white 
population, and yet smoke less. So I don't see any 
inconsistency. 

Q Okay. Dr. Oster, would you agree that one 
of the major limitations of your report is that your 
costs attributable to smoking are based on costs 
from the NICU units at H.C. Moffitt Hospital in San 
Francisco? 

A One of the major limitations of my 

report ? 

MR. YOUNG: Object to form. 

THE WITNESS: I would agree it is a 

limitation. 
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BY MS. HARDING: 

Q What support do you have that the NICU 
costs at H.C. Moffitt Hospital in San Francisco are 
representative of costs in the Mississippi Medicaid 
program? 

A I have no data to suggest that it's not 
representative. 

Q Do you have any data to support your 
assumption that it is representative? 

A I have no data to suggest it's not 
representative. 

Q So the answer to my question, do you have 
any data to support your assumption that it is 
representative, is no? 

MR. YOUNG: Object to the form. 

THE WITNESS: I have no data to suggest 

it's nonrepresentative. 

BY MS. HARDING: 

Q I understand that that's what you're 
saying. 

A I understand your question. 

Q My question is a different question. All 
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right. It's a completely different question. 

Do you have any data, any articles, 
anything to support your assumption that the NICU 
costs at H.C. Moffitt Hospital are the same as the 
costs to the Mississippi Medicaid program? 

A I have no data to suggest that it's not 
the same. 

Q If I asked you for affirmative evidence to 
support your view that the NICU costs to the H.C. 
Moffitt Hospital are the same as the costs to the 
Mississippi Medicaid program, do you have any? 

A No, I do not. 

MS. HARDING: Let's mark this. Oh, it 

actually may already be marked. Did we mark this 
document? No, I don't think we have. Go ahead and 
mark that document. 

(Defendant's Exhibit 25 
marked for identification.) 

BY MS. HARDING: 

Q We've marked as Exhibit Number 25 your 
article entitled "Maternal Smoking During Pregnancy 
and Expenditures on Neonatal Health Care." 
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A Yes . 

Q Is that your article. Dr. Oster? 

A Yes, it is. 

Q Okay. Referring to table number four of 

your February 7th report. 

A Okay. 

Q As I understand it, you -- in the column 
marked percentage of low-weight births attributable 
to smoking - - 

A Yes . 

Q -- those percentages come directly from 

your 1988 article, is that right, table number one? 

A That is correct, I believe. 

Q Okay. Could you tell me, because we 

haven't been able to figure out, how you attained 
the attributable risks that you have in your 1988 
article, table number one? 

And specifically the -- what we can't find 
is, as I understand it, to get the attributable risk 
we basically need four numbers. We need the 
prevalence of smoking and we need the relative risk 
for each of those birth-weight groups, each of the 
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1 three birth-weight groups in your 1988 article. 

2 A Correct. 

3 Q Could you tell me where the relative risks 

4 for each of those birth-weight groups, where you got 

5 those? I mean I know that the references are -- 

6 A To be honest with you, the -- this study 

7 is a decade old. I could go back and provide you 

8 with the formulas and the data. If you'd like to 

9 take the time, I could work through it here 

10 presumably. 

11 Q Well, I'd prefer not to take the time 

12 now. Would you agree to just provide us -- what we 

13 really just need is the relative risk and where, 

14 what document it came from. 

15 A I'd be more than happy to provide that. 

16 Q Okay. Would you agree that smoking is 

17 associated with 180 to 200-gram decrease in birth 

18 weight? Is that what you find in the literature? 

19 A I believe that's consistent with what I've 

20 read. 

21 Q When do you believe that the costs 

22 relating to smoking and low birth weight are 
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incurred? 

A Only when a woman gives birth. 

Q At what point after she gives birth do you 
think that there are increased costs? 

A I'm not sure I understand the question. 

Q Well, this report that you're doing is 

calculating additional cost allegedly related to 
smoking during pregnancy. And those costs have to 
be incurred at some point. And I'm asking you at 
what point do you think those costs are incurred? 

MR. YOUNG: Object to the form, asked and 

answered. He said at birth, but you can elaborate. 

THE WITNESS: I thought at birth was a 

very good answer. I'm not sure at what point - - I 
don't understand the meaning of "at what point." 

BY MS. HARDING: 

Q Well, the medical treatment of an infant, 

when do you think those costs -- when do those -- in 
other words, a baby is born that's 1,900 grams, born 
to a non-smoker. And presumably if what you're 
saying is correct, that smoking would then be 
associated with 180 to a 200-gram decrease in that 
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birth weight. So the baby, if it was born to a 
smoker, might be 1,700 grams; is that right? 

A Statistically. 

Q Statistically, right. And my question is 

what are the extra costs associated with that 
200-gram decrease? 

A I think you'd have to ask a neonatologist. 

Q Do you -- is smoking associated with 

congenital malformations? 

A I'd have to go back and look at the data. 
It's been a while since I've looked at that 
literature. That was not the focus of my report. 

Q Have you -- do you recall ever seeing data 

suggesting that it is, that smoking is associated 
with congenital malformations? 

A I'd have to go back and look at that, look 
at that literature again. 

Q Do you know whether the surgeon general's 

report reports an association between smoking and 
congenital malformations? 

A It's been a while since I've looked at the 
report with respect to that issue. 
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1 Q In the calculations of your costs for 

2 the -- for maternal smoking during pregnancy, you 

3 don't make any attempt to exclude costs for treating 

4 babies with congenital malformations; is that right? 

5 A I'm not sure I understand your question. 

6 Q Well, in the Phibbs article that you rely 

7 on for your cost estimates, there they report an 

8 average cost for NICU admissions; is that right? 

9 A That is correct. 

10 Q And in the average cost for NICU 

11 admissions are the costs for treating all types of 

12 babies who have problems and are admitted to NICUs; 

13 is that right? 

14 A That's correct. 

15 Q Did you make any attempt in your 

16 calculations to exclude from those costs in the 

17 Phibbs study any costs relating to babies who were 

18 in NICUs because of congenital malformations? 

19 A No. 

20 Q Do you know whether the cost for treating 

21 low birth weight attributable to smoking will be 

22 higher or lower than the cost for treating low birth 
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weight for all causes? 

A I believe that the costs would be lower 
than those treating low birth weight for all causes. 

Q Did you make any attempt in your 
calculations from the Phibbs study to separate the 
costs for treating low birth weight attributable to 
smoking with the costs for treating low birth weight 
for all causes? 

A Yes, we do. 

Q How did you do that? 

A We looked at the risks of low birth weight 
by birth-weight group, and smokers have a much 
higher relative risk of giving birth to moderately 
low birth weight as opposed to very low birth weight 
infants. So yes, that is taken into account in our 
estimates. 

Q In calculating simply the average cost of 
a NICU admission, did you attempt to exclude costs 
for treating low birth weight for any other cause? 

MR. YOUNG: Object to the form, just 

covered that . 

MS. HARDING: I'm sorry, I didn't hear 
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you . 

MR. YOUNG: I thought he just covered 

that . 

THE WITNESS: I don't know that it would 

be appropriate to make those exclusions. The 
studies of the relative risk of low-weight birth 
among smokers did not exclude infants who were born 
very low weight with congenital malformations. So I 
don't know that it's necessarily appropriate from an 
analytic standpoint to exclude them. 

BY MS. HARDING: 

Q Because the calculations of the relative 
risk do not exclude them? 

A Do not exclude them. 

Q Do you agree that smoking is more 
associated with moderately low birth weight than 
with very low birth weight? 

A Yes, I do, based on the data I've looked 

at . 

Q Do you know whether NICU units typically 

have more than one level of care? 

A I'm not a neonatologist so you'd best 
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consult an expert in neonatology. 

Q Do you know what level of care Phibbs used 
when reporting the costs associated with NICU 
admissions? 

A I'd have to go back and take a look at 
Phibbs' article. 

MS. HARDING: Why don't we pull that out. 

Mark this as Exhibit 26. 

(Defendant's Exhibit 26 
marked for identification.) 

BY MS. HARDING: 

Q If you look at -- I'm sorry. For the 
record, this is an article entitled "Newborn Risk 
Factors and Costs of Neonatal Intensive Care," by 
Ciaran, C-I-A-R-A-N, S. Phibbs, P-H-I-B-B-S, Ronald 
Williams and Roderic Phibbs, in the journal 
Pediatrics . September, 1981. 

Is this a -- is Pediatrics a journal 
regularly relied upon by people like you when you're 
making estimates for issues relating to low birth 
weight ? 

A As a medical economist, if I wanted to 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/(pBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



172 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


obtain estimates of the costs related to a pediatric 
condition, Pediatrics is one of the journals that I 
would search. 

Q Okay. Looking at page 320, the first full 

paragraph, Dr. Oster, is it correct that the article 
-- that Phibbs and company here report that the 
data are for costs of care in the level three ICN at 
UCSF; is that right? 

A That's what it reads. 

Q And do you know what level three is at 

UCSF? 

A What level three is at UCSF? 

Q Uh-huh. 

A No, not immediately. 

Q Looking at page number 314, if you see 

under methods, you'll see six what the authors call 
"mutually exclusive diagnostic categories based on 
the major type of medical problem present." Do you 
see that? 

A Yes, I do. 

Q Okay. Could you read the six that are 

listed, just the titles of each of those? 
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A Primary medical, cardiac medical, anomaly 
medical, medical surgery, cardiac surgery, and 
anomaly surgery. 

Q Where would you expect moderately 
low-birth-weight babies who are admitted to NICUs to 
be in those six groups? 

A I'm not an expert in neonatology. 

Q So you wouldn't know the answer to that? 

A I would prefer not to hazard a guess. 

Q Okay. If an expert neonatologist were to 
tell you that the majority or that most of the 
moderately-low-birth-weight babies would be in 
category number one, primary medical, which includes 
infants with medical problems that require no 
surgery or only minor surgical procedures, you see 
that ? 

A Yes . 

Q Would it then be appropriate when you're 

calculating the costs for NICU admissions 
attributable to smoking to use the costs for that 
category? 

A You said if an expert told me that most of 
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the -- well, I believe that if you look at table 
three in this article, most of the charges, NICU 
charges are in fact concentrated in that group 
number one. So our estimates do indeed reflect the 
fact that most of the smoking-related admissions 
would be in the primary medical group. I believe 
72.7 percent is the answer. 

Q Right. And then therefore you should use 
the average total cost from that group when you're 
calculating the costs attributable to smoking? 

A That's your conclusion, not mine. 

Q I'm asking you, would you agree with that? 

A No, I would not. 

Q Why not? 

A I don't think it's appropriate. 

Q Why don't you think it's appropriate? 

A Because low-weight infants born to smokers 
would fall into some of these other diagnostic 
categories as well. 

Q Do you know whether Mississippi hospitals 

have different levels of NICU care? 

A I don't know for a fact that they do. It 
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1 would be my assumption that that would be the case. 

2 Q Would you agree that it's possible to have 

3 an association -- I'm asking you as a general 

4 principle. Would you agree that it's possible to 

5 have an association between a risk factor and 

6 disease, but not an association between the risk 

7 factor and cost? 

8 A Would you give me a specific? 

9 Q Do you believe that it's possible to have 

10 an association between smoking and low birth weight, 

11 but for there not to be an association between 

12 smoking and increased cost? 

13 MR. YOUNG: Object to the term 

14 "possible." 

15 THE WITNESS: Well, I think anything is 

16 possible. I would find that situation surprising. 

17 Would not be consistent with expectations. 

18 BY MS. HARDING: 

19 Q Have you ever seen any literature 

20 suggesting that that is the case, that there is in 

21 fact an association between smoking and low birth 

22 weight, but not an association between smoking and 
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increased cost for low birth weight? 

A All of the published studies that I have 
seen have reported that there is a positive 
association between smoking and the costs of 
neonatal care. 

Q Okay. So you've never seen a study 
suggesting otherwise? 

A I've never seen one suggesting otherwise. 

Q If such a study did exist and you 
respected the authors of the study, would that 
influence the calculations that you've made in this 
case ? 

A I would have -- 

MR. YOUNG: Object to the form. Let him 

see the article, let him see the author. 

THE WITNESS: Yeah, I would have to see 

the specific article. 

(Defendant's Exhibit 27 
marked for identification.) 

(Mr. Scruggs entered the room.) 

MS. HARDING: Why don't you take a look at 

it, Dr. Oster, while I -- for the record, this is an 
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article entitled WIC -- 

MR. YOUNG: Two minutes, real quick, let 
me fill him in. 

MS. HARDING: Let me just finish telling 

her what the exhibit is. "WIC Prenatal 
Participation and Its Relationship to Newborn 
Medicaid Costs in Missouri: A Cost/Benefit 
Analysis," by Wayne F. Schramm, S-C-H-R-A-M-M. And 
that's in American Journal of Public Health . 1985. 

And we'll take a short break. 

(Discussion had off the record.) 

BY MS. HARDING: 

Q Let's go back on the record. 

Dr. Oster, we were discussing the Exhibit 
which is Number 27, I think, entitled "WIC Prenatal 
Participation and Its Relationship to Newborn 
Medicaid Costs in Missouri: A Cost/Benefit 
Analysis." 

Could you direct your attention to page 
number 856, the very first paragraph? 

A Wait, that's not it. 

MR. YOUNG: I'm trying to look for that 
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1 vital stats report. 

2 THE WITNESS: Yes. 

3 BY MS. HARDING: 

4 Q Beginning with the second line, "For 

5 example," could you read the rest of that paragraph, 

6 please, out loud? 

7 A "For example, the lack of a relationship 

8 between smoking and newborn costs was surprising 

9 considering the widely documented relationship 

10 between smoking and reduced birthweight. However, 

11 Table 5 shows the expected smoking-low birthweight 

12 relationship did occur in this study. While smoking 

13 reduces birthweight, it does not have as strong a 

14 relationship with prematurity and perinatal 

15 mortality which may affect costs more than 

16 birthweight." 

17 Q Have you seen this study before today? 

18 A I have a subscription to the American 

18 Journal of Public Health . I'm a member of the 

20 American Public Health Association, so I probably 

21 saw the study when it came out. 

22 Q Do you recall reading the study? 
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A No, I do not . 

Q Is this the first time that you've ever 

seen reported a relationship between smoking and low 
birth weight, but not a relationship between smoking 
and costs? 

A Given that it's not the primary focus of 
this particular study and article, and it seems to 
be a ancillary finding that's here, yes, I can say 
it's the first time that I can recall seeing an 
article not confirming the effect that has been 
documented in many other studies. 

Q You would agree then that it -- that this 

study does find that, while there may be a 
relationship between smoking and low birth weight, 
there is not, according to this study, a 
relationship between smoking and costs? 

A I would want to examine the study much 
more carefully. 

Q Based upon the paragraph that we've just 
read, would you agree with that statement? 

(Mr. Gruenloh left the room.) 

A Oh, I think it would be premature of me to 
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1 begin agreeing with conclusions of the article 

2 without reviewing the study methods. 

3 Q Have you ever -- have you ever searched or 

4 looked for any articles that relate to smoking and 

5 low birth weight and costs? 

6 A Yes. 

7 Q When's the most recent search that you've 

8 conducted? 

9 A Probably within the last month or two. 

10 Q Do you recall whether you pulled up this 

11 particular study in that search? 

12 A I'd have to go back and look at the -- 

13 look at the results of the Medline search. That's 

14 it . 

15 MS. HARDING: Let's mark this as Exhibit 

1 6 Number 2 8 . 

17 (Defendant's Exhibit 28 

18 marked for identification.) 

19 THE WITNESS: May I get a copy of this, 

20 the WIC? 

21 BY MS. HARDING: 

22 Q Yes. 
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A Thank you. 

Q Exhibit Number 28 is entitled "The 
Neonatal Costs of Maternal Cocaine Use." Do you see 
that. Dr. Oster? 

A Yes . 

Q Who is the lead author of this article? 

A Phibbs. 

Q Is this the same Phibbs that wrote the 
cost article that you rely on in your February 7th 
report ? 

A I believe so. 

Q What journal is this from? 

A Journal of the American Medical 

Association . 

(Mr. Gruenloh entered the room.) 

Q Could you tell me what the setting of this 
study is? I believe it's stated on the first page. 

A Large, public, inner-city hospital, 
between 1985 and 1986. 

Q Would you look at page 15 -- well, before 
we go on, what is the stated objective of the study, 
according to the authors? 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/(pBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



182 



1 A "To examine the added neonatal costs and 

2 length of hospital stay associated with fetal 

3 cocaine exposure." 

4 Q Okay. In the next paragraph of that first 

5 page there, it says that in the design of the study, 

6 "Regression analysis was used to control for the 

7 independent effects of maternal age, smoking, 

8 alcohol consumption, prenatal care, race, gravidity, 

9 and sex of the infant." 


10 


Do you see that? 

11 

A 

Yes, I do. 

12 

Q 

On page number 1524, third column, the 

13 

very last 

sentence above the word "comment," do you 

14 

see that ? 


15 

A 

Yes . 

16 

Q 

Could you read that out loud, please? 

17 

A 

"The coefficients for maternal smoking and 

18 

mother's 

age were consistently not significant and 

19 

were close to zero." 

20 

Q 

Could you tell me what that means? 

21 

A 

That means in this particular study 

22 

maternal 

smoking as they defined it was not found to 
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be related to the outcome measure of interest. 

Q Which was? 

A I'd have to look at the regression 
equation to know what that was. 

Q Have you ever seen this study before? 

A I get JAMA . I presume that I have seen 

it, but I can't recall having looked at it. 

Q Would you agree that this study examined 
the association of smoking to neonatal costs? 

A That does not appear to have been the 
primary focus of this study. 

Q I understand that it wasn't the primary 

focus. The primary focus was the examination of 
cocaine use, right? 

A That's the title of the article, yes. 

Q But in performing the study, the authors 

controlled for independent effects of other 
variables; is that right? 

A Without reviewing the study in detail, I 
couldn't really comment on it intelligently. 

Q Well, based on the author's stated design 
of the study on the first page, which says, quote. 
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"Regression analysis was used to control for the 
independent effects of maternal age, smoking, 
alcohol consumption, prenatal care, race, gravidity, 
and sex of the infant," do you have any reason to 
doubt that that's what they did? 

A Do I have any reason to doubt that they 
did not conduct regression analysis to control for 
the independent effects of maternal age, smoking, 
alcohol consumption, prenatal care, race, gravidity, 
and sex of the infant? 

Q That's right. 

A No, I have no reason to doubt that that's 
not what they did. 

Q And they reported that the coefficients 
from that regression analysis for maternal smoking 
were consistently not significant and were close to 
zero? 

A That's the sentence on the bottom of page 

1524, that is how the article reads. 

Q Wouldn't you agree that this article 
concludes that there is not an association between 
smoking and neonatal costs? 
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A I'd have to read the conclusions to render 
an opinion as to whether or not the article 
concludes that. 

Q Well, that is under the section titled 
result, right? 

A That's not a conclusion. 

Q Okay. I don't see a section titled 
conclusions. At the very -- I see conclusions at 
the very front. 

A There's a comment section at the bottom of 

1524 . 

Q Right. As I understand publication 

practice, that the results about which you are most 
confident would be reported under the result 
section, and things about which you are not as 
confident would be reported under the comment 
section. 

Do you disagree with that? 

A I disagree with that. In fact the results 
about which one is most confident are typically 
reported at the beginning of the result section, and 
the results that one deems to be of secondary 
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interest are usually reported at the end of results 
section. 

Q I didn't -- that wasn't my statement. My 
statement was that the results about which you're 
confident about are in the results section. And 
then the other areas about which you might want to 
comment but about which you're not very confident 
would be in the section called comments? 

A Could you repeat the question so I could 

give you a yes or no answer? 

MS. HARDING: Could you repeat the 

question, please? 

(The Notary read back as requested.) 

THE WITNESS: That question stands? 

BY MS. HARDING: 

Q Yes . 

A Typically in the section labeled comments, 

one comments on one's findings. One does not 
present additional findings. 

Q Right. The findings that you have from 

the study are usually presented in a section that is 
entitled findings or results or conclusions; is that 
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right ? 

A That's correct. 

Q Okay. Would you take a look at these two 

studies tonight, since you don't want to comment on 
them without reading the whole study? Is that fair? 
A I'd be more than happy to. 


Q 


number? 


Okay. 

MR. SCRUGGS: Which two, by exhibit 


MS. HARDING: 27 and 

THE WITNESS: Can I g 

MS. HARDING: Nope. 
MR. BIERSTEKER: She' 


28, I believe. 
ive her homework? 


s already done hers 


can't you tell? 

BY MS. HARDING: 

Q Dr. Oster, do you know what the average 
charge per NICU admission in Mississippi was in 
1992, or in any year? 

A Do I know what the precise average charge 

was? No, I do not. 

Q And I presume that you don't know the 
average charge per NICU admission paid for by 
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1 Mississippi Medicaid for any year; is that right? 

2 A I do not have actual data from Mississippi 

3 pertaining to that. 

4 Q And as I also understand it, that is the 

5 type of data that you had asked Tucker Alan to try 

6 to provide you; that is right? 

7 A That is correct. 

8 (Mr. Scruggs left the room.) 

9 Q And it is your understanding that that is 

10 not possible to do? 

11 A I have not yet been convinced of the 

12 feasibility of that endeavor. 

13 Q To your knowledge is Tucker Alan still 

14 performing analysis in an attempt to provide that 

15 data ? 

16 A You'd have to ask Tucker Alan. 

17 Q Do you have any affirmative evidence that 

18 would support a conclusion that the average cost for 

19 a NICU admission in California at UCSF would be the 

20 same or similar to the average cost of a NICU 

21 admission in Mississippi? 

22 A I have no affirmative evidence. 
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Q Okay. Do you have any affirmative 
evidence that the average cost of a NICU admission 
at UCSF is the same or similar to the average cost 
of a NICU admission in hospitals in the south? 

A I have no affirmative evidence. 

Q Are the data from the Phibbs article that 
you rely on for your average cost, are they -- are 
they based on NICU charges or NICU costs or NICU 
revenues ? 

A I believe they are based on NICU charges. 

Q Isn't it true that charges for hospitals 
are notoriously poor measures of costs? 

A Charges can be poor measures of costs. 

Q Isn't it also true that hospitals often 
find alternative sources of funds that are used to 
make up the difference between charges and the 
amount paid by the patient or the insurance 
coverage ? 

MR. YOUNG: Object to the form. If you 

know. Speculation. 

BY MS. HARDING: 

Q I'm not asking him to speculate. I'm 
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asking him if he knows. 

A To make up the difference paid by certain 
patients or patients generally? 

Q By the amount paid by patients or 
insurance coverage generally. 

A I'm not sure I understand your question. 

Q Do hospitals often find alternative 
sources of funds to make up the difference between 
what they charge and what they actually get paid? 

A Well, what they actually get paid 
represents their source of funds. So I'm not sure I 
understand the question. 

Q Is there often cost shifting in hospitals? 

A Yes . 

Q Okay. Do you know whether the 
Mississippi -- or do you know whether Medicaid 
programs generally negotiate different prices for 
services rendered to their patients as opposed to 
other patients? 

A As a general principle, no, I don't know 
whether or not Medicaid does so. 

Q Do you know if Mississippi Medicaid has 
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negotiated any difference in price for its patients, 
opposed to other patients treated in Mississippi? 

A To a different extent than is the case for 
other patients treated in Mississippi, no, I do not 
know that. 

Q You've been asked to estimate the cost to 

the Mississippi Medicaid program of low birth weight 
attributable to smoking; is that right? 

A That is correct. 

Q Wouldn't you agree that there is going to 
be a difference between what Mississippi Medicaid 
recipients were charged for NICU admissions for low 
birth weight, as opposed to what Medicaid actually 
paid for those NICU admissions? 

A Could you repeat the question? 

MS. HARDING: Could you repeat that, 

please ? 

(The Notary read back as requested.) 

THE WITNESS: No, I wouldn't necessarily 
agree. I'd have to know about the relationship 
between charges for Medicaid patients and what 
Medicaid paid. 
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1 BY MS. HARDING: 

2 Q Okay. Would you agree that the 

3 appropriate costs to the Mississippi Medicaid 

4 program from smoking-attributable low birth weight 

5 would be what Mississippi actually paid, and not 

6 what it was charged? 

7 MR. YOUNG: Object to the form. 

8 (Mr. Silfen entered the room.) 

9 THE WITNESS: If one wanted to estimate 

10 the costs to the Mississippi Medicaid program, one 

11 would ideally like to use what Mississippi Medicaid 

12 actually paid. 

13 BY MS. HARDING: 

14 Q Do you -- do you know whether the south as 

15 a region generally has lower medical costs, hospital 

16 costs, than other regions of the country? 

17 A I believe medical care costs in the south 

18 are somewhat lower than they are elsewhere. 

19 Q And do you know whether rural areas 

20 generally have lower costs than urban areas around 

21 the country? 

22 A Controlling for what? 
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MS. HARDING: I don't have any copies of 

this. Let's mark this as Exhibit Number 29. I'm 
going to have to remark a copy, because this is my 
original, but we can mark this for now. 

And this is a report of a survey by the 
Public Relations Division of the Health Insurance 
Association of America. 

(Defendant's Exhibit 29 
marked for identification.) 

BY MS. HARDING: 

Q Dr. Oster, looking at Exhibit Number 29, I 
believe this is the data that you relied upon for 
your average nursery charges -- 

A Correct. 

Q -- that you reported? You have a copy 

there ? 

A I believe I do. 

Q Okay. The first page of that document, 

the fourth paragraph, last sentence, reports that 
"The South generally had the lowest medical costs, 
and costs were consistently lower in rural areas of 
all regions." 
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A I'm sorry, where? 

Q The very first page, the last paragraph, 

last 1ine. 

A Yes. 

Q Okay. Do you have any reason to doubt 
that that's true? 

A No . 

Q And in fact isn't that why when you took 
your average nursery charge you took it from the 
south region; is that right? 

A That's correct. 

Q Dr. Oster, I presume that if you had 

estimates of NICU costs from the south you would 

have used those, as opposed to the average costs in 
Calif ornia ? 

A All else equal and given that the quality 
of the data was comparable to the quality of data we 
used, yes. 

MS. HARDING: Let's mark this as Exhibit 

Number 30 or 31? 30. 

(Defendant's Exhibit 30 
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marked for identification.) 

Gentleman. 

Q This is an article entitled "Covering the 
Costs of Care in Neonatal Intensive Care Units"; is 
that right, Dr. Oster? 

A Yes, it is. 

Q What journal is this from? 

A Pediatrics . 

Q And Pediatrics is one of the journals that 
you regularly look to when you're addressing issues 
involving low birth weight. I think that's what you 
said, right? 

A That's correct. 

Q Have you seen this article before? 

A I don't recall. 

Q You don't recall whether you've seen it 
before ? 

A I don't recall whether I've seen it 

before. 

Q Okay. This is estimating NICU costs in 

Florida; is that right? 

A It appears to be. 
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Q And if you can look at page -- the second 

page of the study, under study methodology. 

A Yes . 

Q You see that the data that the study was 
based on was collected from July 1st, 1985, to 
December 31st, 1985. Do you see that? 

A Yes. 

Q If you could look at table two. I'm 
sorry, not table two. Table number six. 

A Yes. 

Q Do you see under table number six for 
funding source, Medicaid? 

A Yes . 

Q And table six represents the principal 

funding source by charges, net revenues, and costs 
per admission for NICU patients, July 1 through 
December 31, 1985; is that right? 

A That's what it reads. 

Q Could you, under - - for Medicaid, under 

charges for NICU admissions, the first, second 
column . 

A Could I what? 
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Q Could you read the number reported? 

A 12,140. 

Q And could you read the number in the 

fourth column over for costs per admission under 
Medicaid? 

A 7,680. 

Q And then could you read under net revenues 

per admission for the Medicaid population? 

A 5,468. 

Q This study then reports a significant 

difference between the charges per NICU admission 
compared to the actual revenues per NICU admission 
for Medicaid patients; is that right? 

MR. YOUNG: Object to the form. Before he 

draws any conclusions about what the study finds or 
reports he needs to read the whole thing. 

THE WITNESS: The study pertains to the 
State of Florida, as I understand it. 

BY MS. HARDING: 

Q Right, for the State of Florida. 

A So any conclusions would be pertinent or 

relevant to the State of Florida. 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 



198 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2 0 
21 
22 


Q Would they be only relevant to the State 
of Florida? 

A They would be relevant to the State of 
Florida. Their relevance to other situations, other 
states, would remain to be determined. 

Q How would you determine that? 

A I would want to know what the situation, 
specific situation was in Florida with respect to 
reimbursement. I'm not an expert in Florida 
reimbursement. 

Q Well, with regard just to the charges for 
NICU admissions, not looking at the net revenues and 
the costs, just at the charges. 

A Yes. 

Q Which is the same data that Phibbs looked 
to; is that right? 

A For UCSF. 

Q For UCSF, he looked at charges; is that 
right? 

A That's correct. 

Q Are you saying that the charges per NICU 

admission for Medicaid in Florida are only relevant 
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1 in Florida? 

2 A I'm saying that any conclusions that I 

3 would draw regarding this study would be first and 

4 foremost specific to the State of Florida. 

5 Inferences that I'd make about its generalizability 

6 to other questions and other situations would be 

7 another issue. 

8 Q Well, what would you base the ability to 

9 draw inferences from the study to other places? 

10 Let's say Mississippi, what types of inferences 

11 would you -- what types of information would you 

12 need to know to be able to make the inference that 

13 you could apply this to other cases? 

14 A Careful examination of the study, careful 

15 examination or careful understanding of the 

16 specifics of the situation that they were studying, 

17 to name two. 

18 Q What types of information in the Phibbs 

19 study made you believe that you could apply the 

20 estimates from the Phibbs study to Mississippi? 

21 A The Phibbs data were available by 

22 birth-weight class or birth-weight strata, which is 
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what we required in -- to generate our estimates. 

Q Do you know whether the fact that they 

were available by birth-weight strata affects your 
analysis? Have you done any type of sensitivity 
analysis to see whether that makes a difference or 
not ? 

A I'm not sure I understand your question. 

Q Well, you said that one of the reasons 

that you used Phibbs was because it divided it by 
birth-weight groups. And my question is to you, 
does -- do you know whether that makes a difference 
in the calculations that you've provided to 
Mississippi? For instance, if you -- 

MR. YOUNG: Object to the form of the 

question. 

THE WITNESS: For instance, if I? 

BY MS. HARDING: 

Q Well, why don't you just answer that part 

of the question. 

A Why don't you repeat the question? 

MS. HARDING: Okay. The court reporter 

will repeat it . 
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(The Notary read back as requested.) 

(Ms. Bosarge entered the room.) 

MR. YOUNG: Same, object to the form. 

THE WITNESS: It makes a difference in the 

respect that, as you and I had discussed earlier, 
smokers are at higher risk of having slightly 
low-birth-weight or moderately low-birth-weight 
babies than very low-birth-weight babies. 

So we felt it was important not to assign 
smokers, smoking-related NICU admission, the typical 
cost of NICU admission, but to have that estimate 
reflect costs that were weighted more heavily 
forward the moderate lo birth weight. So that's why 
we used those data. 

BY MS. HARDING: 

Q Because otherwise you would probably -- if 
you didn't do it that way, you might be 
overestimating the amount attributable to smoking? 

A We probably would have overestimated it 
had we done that. 

Q So your concern was to not overestimate 
the costs attributable to smoking? 
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A That is correct. 

Q Are there any other methodological issues 

in the Phibbs study that caused you to believe that 
you could then apply it to Mississippi? 

A Issues that caused me to believe I could 

apply it? 

Q Well, let me rephrase it, let me just ask 
you a different question. What would you -- what 
would you need to know about this study here, 
Exhibit Number 30? Is that what we're on, Exhibit 
30? 

A Yes . 

Q What would you need to know about Exhibit 

Number 30 in order for you to determine whether or 

not it would be appropriate to use the cost 
estimates here for the State of Mississippi? 

MR. YOUNG: Object to the form. I think 

it's been asked and answered. And I also would ask 
you to allow him to review this thing if he's going 
to draw conclusions about what additionally he 
needs. He didn't know what's in this yet. 

BY MS. HARDING: 
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1 Q Well, I'm not asking him -- I'm asking 

2 what you would need to know about a study -- he said 

3 that he would have to know certain things about a 

4 study to know whether or not it could be used for 

5 Mississippi. 

6 And I'm asking what types of things would 

7 you want to know in order to determine whether you 

8 could apply it to Mississippi? 

9 A I would want to read that study very 

10 carefully and draw an expert -- make an expert 

11 opinion about its applicability to a particular 

12 problem. 

13 Q And in terms of determining that 

14 applicability, aside from the issue of the 

15 categories of low birth weight, are there any other 

16 issues that you would look for about the study? 

17 A Study design, questions of study conduct, 

18 data collection. I'd want to review the study 

19 carefully. 

20 Q Okay. The Journal of Pediatrics , that's 

21 the same journal that the Phibbs article that you 

22 rely on for your costs was published in; is that 
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right ? 

A That is correct. 

Q And the article that you rely on for your 
cost data is -- was published in September of 1981; 
is that right? 

A That's correct. 

Q And the article that I've referred you to, 
Exhibit Number 30, was published in 1992; is that 
right ? 

A That's correct. 

Q And it's your understanding that all 

articles that are published by the Journal of 
Pediatrics are peer reviewed; is that right? 

A That's my understanding. 

Q Dr. Oster, would you agree that another 

limitation of the study that you -- of the report 
that you prepared for Mississippi is that you based 
your estimates on -- well, strike that. 

A May I have a copy of this? 

Q Yes. I thought I gave you one. 

A Thank you. 

MR. SCRUGGS: When you get to a logical 
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4 


MS. HARDING: This is a good time. 

MR. SCRUGGS: Okay. Let's take a break. 

(A short recess was taken at 3:59 p.m.) 

(Deposition resumed at 4:09 p.m.) 

(Mr. Scruggs is not present.) 

BY MS. HARDING: 

Q All right. Dr. Oster, would you agree 
that one of the limitations of your estimates about 
the admission of low-birth-weight babies to NICUs is 
that you based your estimates on patterns of care 
that may differ from those in Mississippi, and 
therefore your estimates of the number of NICU 
admissions may be biased? 

A Our estimates are estimates, and as the 
term estimate implies, there may be a margin of 
error in them. 

Q Do you know what the margin of error is -- 

A No, I do not. 

Q -- in your estimates? Have you attempted 

to calculate that? 

A I don't know how one could calculate that, 
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1 because if one knew what the actual rates were then 

2 presumably one would use the actual rates as opposed 

3 to estimates. 

4 Q Well, have you -- have you or do you plan 

5 to put confidence intervals on any of the statistics 

6 that you use in the report? 

7 A My report is my report. 

8 Q Again I'll ask the question, do you plan 

9 to or have you put confidence intervals on any of 

10 the statistics that you use in your report? 

11 A I have not and I do not plan to. 

12 Q Why not? 

13 A I don't know that it would be possible to 

14 put confidence intervals around those estimates. 

15 Q If it were possible, do you think then 

16 that you should attempt to do that? 

17 A I think that's probably a legal question. 

18 Q Have you or haven't you put confidence 

19 intervals on other estimates that you've made in 

20 other publications? 

21 A I've certainly reported confidence 

22 intervals out in studies that I published in the 
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literature, yes. 

Q Why, why would you put confidence 
intervals in those studies? 

A Those were data that were collected in 
randomized controlled trials, and as such one 
customarily reports out confidence intervals. 
Confidence intervals, on the other hand, are not 
typically reported out in retrospective studies. 

Q Do you know whether it's possible to put 
confidence intervals on the statistics that you use 
in this report? 

MR. YOUNG: Object to the form, the term 

"possible. " 

THE WITNESS: To put confidence intervals 

around individual statistics that are employed? 

BY MS. HARDING: 

Q Yes . 

A I imagine confidence intervals were 
reported by the authors of the studies that we 
relied upon for selected parameters. 

Q Have you reported any of those confidence 

intervals ? 
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A In my report? 

Q Yes . 

A No . 

Q Have you studied those confidence 

intervals from the reports that you used? 

A I recall looking at the confidence 
intervals. 

Q Do you know whether it's possible to put 

confidence intervals around the estimate of the 
costs that you generate for the State of Mississippi 
for each year? 

MR. YOUNG: Same, object to the form. 

THE WITNESS: I don't know that it would 

be possible to put confidence intervals as 
customarily defined around the estimates that we 
provided. 

BY MS. HARDING: 

Q Okay. When you do use confidence 

intervals, what -- what do they tell you? 

A A 95 percent confidence interval? 

Q Let's say a 95 percent confidence 

interval. 
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A 95 times out of 100 the actual value of a 
given parameter will lie within the upper and lower 
bounds of that confidence interval. 

Q So the higher the confidence interval, the 
more confident you are in the results that you 
report; is that right? 

A No. The narrower the confidence interval. 

Q Oh, okay. And you've already said that 

you don't plan to do any type of sensitivity 
analysis on your results; is that right? 

A I have no current plans. 

Q And you don't have any plans in the future 
do that, right? 

A I have no plans in the future to do that. 

Q Do you consider an R square of 32 percent 

to be reasonable? 

MR. YOUNG: Object to the form. Are you 

talking about in general or in his report? There's 
no R squared. 

BY MS. HARDING: 

Q In general. 

A I'd have to know the type of study design 
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1 that you're talking about. 

2 Q The type of study design would influence 

3 your opinion about the reasonableness of a 

4 particular R squared? 

5 A R squared, the value of R squared can be 

6 different in time series versus cross-sectional 

7 studies. So I'd need specifics. 

8 Q In a cross-sectional study, what would 

9 you -- would you consider an R square of 32 percent 


10 

to be reasonable? 




11 

A 

I'd need to 

know specifics. 



12 

Q 

So it's not 

just simply the two different 

13 

types of 

study, it's - 

- there are other 

things 

you 

14 

have to 

know about the 

study? 



15 

A 

I need to know the specifics. 



16 

Q 

Well, in any 

-- in any study that you 

were 

17 

looking 

at, is there an R square that you would 


18 

consider 

to be too low? 



19 


MR. YOUNG: 

Object to the form 

• 


20 

BY MS. HARDING: 




21 

Q 

I mean would 

you consider an R 

square 

of 

22 

ten percent to be too 

low, regardless of 

the - - 
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A As a general principle? 

Q Yes . 

A No . 

Q How about an R square of one percent? 

A It would depend upon whether or not the 
equation explained any variance that one wanted to 
understand better. 

Q The data that you relied on for your 
admission rates into NICUs was based on data from 
California; is that right? 

A I believe that's correct. 

Q Do you have any affirmative evidence 

supporting the conclusion that the estimate that was 
based on California is applicable to the State of 
Mississippi? 

A I have no affirmative evidence. 

(Ms. Bosarge left the room.) 

Q Have you seen other studies relating to 
admission rates into NICUs or is Korenbrot the only 
study you've reviewed relating to that issue? 

A My guess is that I've probably seen other 
studies but can't recall any offhand. 
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MS. HARDING: Let's mark this. 

(Defendant's Exhibit 31 
marked for identification.) 

BY MS. HARDING: 

Q Dr. Oster, Exhibit 31 is a study titled 
"Risk Reduction in Pregnancies of Low-Income 
Women," by Carol C. Korenbrot; is that correct? 

A That's correct. 

Q Is this the study that you relied on for 
your estimates relating to the rate of NICU 
admis sions ? 

A I believe it is. 

Q You want to check to make sure? 

A Yes, it is. 

Q Have you ever seen any studies that report 

NICU admission rates in the south? 

A Not that I can recall. 

Q If you had seen such a study from the 

south and you deemed it to be reliable, would you 
use that instead of the Korenbrot article? 

A If I deemed it to be reliable and 
relevant, I would have seriously considered using 
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it . 

Q Dr. Oster, do you have any information on 
Medicaid eligibility from 1970 to 1996? 

A What sort of information are you talking 
about ? 

Q Eligibility for Medicaid, how people 

become eligible to receive Medicaid. 

A Eligibility requirements? 

Q Yes . 

A Do I have? What do you mean? 

Q Do you have any information on Medicaid 

eligibility from 1970 to 1996? 

A With me right now? 

Q Do you know, do you know how one becomes 

eligible for Medicaid in Mississippi in 1996? 

A I have some ideas. 

Q Okay. Do you know whether Medicaid 

eligibility requirements in Mississippi have changed 
from 1970 to 1996? 

A I believe that they may have changed. 

Q Did you take into account any changes in 
Medicaid eligibility in your estimates? 
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A No, I did not. 

Q Do you know how MCHP is funded? 

A Could you expand on your question, 

please ? 


Q Well, do you know -- do you know how the 
Mississippi Comprehensive Health Plan is funded? Do 
you know how they get their funds? 

A It's my assumption it's a state-funded 
program with beneficiary co-pays, coinsurance. 

Q Okay. Do you have or do you know how -- 
do you know what types of people were covered by 
MCHP from 1970 to 1996? 

A What do you mean by type of people? 

Q Well, for instance, do you know whether 
the MCHP covered employees and their dependents for 
all of those years, or do you know whether it just 
covered the employees? 

A I believe coverage was of the employees 
with a coinsurance or co-pay by employees for their 
family members. 

Q From 19 -- 

A I would not - - 
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1 Q From 1970 to 1996? 

2 A That is my belief. 

3 Q Would it make a difference to your 

4 estimates if only Mississippi State employees were 

5 covered by the Mississippi State insurance health 

6 plan, at some period between 1970 and 1996? 

7 MR. YOUNG: Object to the form. 

8 THE WITNESS: Could you repeat the 

9 question, please? 

10 BY MS. HARDING: 

11 Q If Mississippi State employee health plan 

12 covered employees and their dependents for part of 

13 the time period between 1970 and 1996, but for 

14 another time period it only covered the employees 

15 themselves, okay, do you follow me? 

16 A Without an opportunity for -- 

17 Q For coverage of dependents. 

18 A With no opportunity for employees to gain 

19 coverage of their spouses and dependents? 

20 Q That's right. Would that knowledge make a 

21 difference to your estimates? 

2 2 A That might . 
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Q Why is that? 

A If dependents were not covered at all for 
any of the years we considered, it would suggest 
that there would not be any MCHP-covered live 
births. 

Q Do you have any idea what the - - what 

percentage your smoking attributable estimate for 
treating low-birth-weight babies, what relationship 
that would have to the total costs spent by Medicaid 
for treating low-birth-weight babies? 

A I'm not sure I understand your question. 

Q Well, let's take your, if I can find it, 

your 1988 article. 

A Right here. 

Q The dollars that you report in your 1988 

article as attributable to smoking for low birth 
weight are a percentage of the total dollars that 
were spent for that year; is that right? 

A Could you refer me to something 

specifically? 

Q Sure. In the question -- in the first -- 
in the synthesis of the article, at the top, the 


SHERRY ROE & ASSOCIATES, INC. 


http://legacy.library.ucsf.ecfijD(ti(ri^(liflffaO0i/ipBMv.industrydocuments.ucsf.edu/docs/fzgl0001 






217 


1 

2 

3 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


16 


17 

18 

19 

20 
21 
22 


second to last line reports that, quote -- we're 
referring to Exhibit Number 25. 

"We also estimate that 14,977, or 6.6 
percent, of all admissions to neonatal intensive 
care units were a result of maternal smoking and 
that these admissions cost approximately $272 
million, representing 8.5 percent of total national 
expenditures on neonatal intensive care services." 

Would you expect that the smoking 
attributable estimate that you've made for 
Mississippi, let's say for 1992, would represent 
approximately 8.5 percent of Mississippi Medicaid's 
total expenditures on neonatal intensive care? 

A Not necessarily. 

Q Why not? 

A It would depend upon the similarities 
between the situation for the U.S. as a whole and 
for Mississippi specifically. 

Q Do you expect there to be significant 

differences between the U.S. as a whole and 
Mississippi? 

A No. 
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MR. YOUNG: Object to the form. 

BY MS. HARDING: 

Q In fact if there are, then several of your 

estimates would be incorrect, right? 

MR. YOUNG: Object to the form. 

BY MS. HARDING: 

Q Well, let me -- do you want to answer that 
question or -- 

A Go ahead. 

Q Is that the same thing as saying that it 

depends on the validity of your assumptions that 
you've made? 

A It would not be unreasonable, were 
estimates available for the total cost of neonatal 
intensive care in Mississippi -- 

Q For the Medicaid program, right? 

A -- for the Medicaid program, to compare 

those estimates to the national aggregate estimates 
as an attempt to validate or replicate findings. So 
it would not be unreasonable to look at the numbers. 

Q But isn't -- I mean the question that I'm 
asking you is that would you -- would you expect 
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1 that your smoking attributable estimates to be 

2 around 8.5 percent of the total NICU costs to the 

3 Mississippi Medicaid program? 

4 A I would not expect it to be significantly 

5 at variance with that amount. 

6 MS. HARDING: I actually just have one 

7 other question for today, since you're going to take 


8 those studies and look at them tonight. And it's 


9 

simply 

a 

clarification of something. 

10 



Can we mark this as Exhibit Number 32. 

11 



(Discussion had off the record.) 

12 



(Defendant's Exhibit 32 

13 



marked for identification.) 

14 



THE WITNESS: Can I get a copy of this, 

15 

please ? 



16 

BY MS . 

HARDING: 

17 

Q 


Yes. Oh, okay. Doctor, article Exhibit 

18 

Number 

32 

is titled "Estimating the Cost of 

19 

Substance 

Abuse to the Medicaid Hospital Care 

20 

Program 

ll 9 


2 1 

A 


Yes . 

22 

Q 


And you cite this article at the 
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1 conclusion of your February 7th report? 

2 A Yes. 

3 Q And you state, "As noted in our December 

4 2, 1996 report, our estimate of attributable risk 

5 for Mississippi recipients is significantly lower 

6 than that reported in a recent analysis of the costs 

7 of tobacco use to the Medicaid program," and then 

8 you have in parens 42 percent, with a reference to 

9 this article, Exhibit Number 32? 

10 A Yes. 

11 Q Could you -- could you just tell me where 

12 in this article the 42 percent comes from? 

13 A Yes, it's in the appendix, the last page, 

14 the seventh line down. Newborns, low birth weight; 

15 abused substance, smoking. And in the right-most 

16 column, 42 percent is the population attributable 

17 risk. 

18 Q Okay. Thank you. Just prior to this you 

19 said that you wouldn't expect that the total -- you 

20 wouldn't expect that the smoking attributable low 

21 birth weight costs that you've estimated for 

22 Mississippi to be significantly at variance in terms 
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of its total proportion of neonatal costs for 
Mississippi Medicaid from the 8.5 percent that you 
reported in your '88 article? 

A If it were significantly at variance, I 

would want to understand the reasons why that were 
the case. If it was, for example, because Medicaid, 
significantly greater numbers of women in the State 
of Mississippi had their care paid for by the 
Medicaid program, that that might be one explanation 
why the rate would be higher in Mississippi than it 
would be nationally. 

So if it were significantly at variance I 
would look very closely at that and want to ensure 
that that was not suggestive of an error in 
assumptions or calculations, but rather that there 
was some good reasons why that was the case. 

Q What would you consider to be 
significantly at variance? 

A Greater than -- greater than or less than 
50 percent. 

Q Greater than or less than 50 percent 
higher? 
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A Or lower. 

Q Or lower? In other words, if it turned 
out that the smoking attributable costs that you 
attribute to maternal smoking for low birth weight 
in Mississippi Medicaid turned out to be closer to 
17 percent of the total NICU expenditures, you would 
consider that significantly at variance? 

A It would be sufficiently at variance such 
that I'd want to go through my assumptions and 
calculations to validate them. 

Q Dr. Oster, are all of the opinions that 
you intend to offer at the trial of this case stated 
in the report that you provided to Mississippi on 
February 7th of 1996? 

MR. YOUNG: Object to the form, other than 

if he's going to comment on opinions given at trial 
by other witnesses. 

MS. HARDING: Relating to low birth 

weight ? 

MR. YOUNG: Relating to any testimony. 

His disclosure statement's clear, that if somebody 
testifies at trial, he may comment on those 
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opinions. 

MS. HARDING: Well, let's get out his 
disclosure statement then. 

MR. YOUNG: You're right, I'm sorry, he's 

not been designated as a rebuttal witness. He may 
be called. 

MR. SILFEN: Just ask him, is he going to 

testify about anything other than low birth weight? 
BY MS. HARDING: 

Q Is he going to testify on direct 
examination, or cross-examination, about anything 
other than low birth weight? I am sorry, Dr. Oster, 
are you going to testify about anything other than 
low birth weight? 

A Not to best of my knowledge. 

MS. HARDING: Should we stop for today? 

(Discussion had off the record.) 

(Deposition continued at 4:38 o'clock p.m.) 
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